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CONSTITUTIONAL TEXT AND ORIGINAL INTENT

The Takings Clause states in its entirety: �nor shall private
property be taken for public use, without just compensation.� By its
terms, the clause�s scope is quite narrow: It applies only when the
government �takes� private property and it does not prevent such
takings, but rather requires that the government provide �just
compensation� when takings occur. While the term �take� is not
defined in the Constitution, it most naturally means an expropriation
of property, such as when the government exercises its eminent
domain power to acquire private property to build a road, a military
base or a park.

This plain language interpretation of the clause is consistent
with both the intent of the Framers of the Constitution and the
opinions of the Supreme Court in the eighteenth and early nine-
teenth centuries. While there is considerable academic disagreement
over the Framers� general views on property, there is little debate
that the Framers believed that the Takings Clause only would pro-
hibit actual expropriations of private property.  Even justices like
Antonin Scalia, who have applied the clause beyond its text and
original meaning, start from a recognition that the Framers believed
the Clause would only apply to actual expropriations of property.1

Similarly, there is no dispute that until the second half of the nine-
teenth century, the Supreme Court steadfastly refused to extend
the clause beyond actual expropriations. An 1870 opinion by the
Supreme Court illustrates clearly the position the Court took during
this era:

[the Takings Clause] has always been understood as
referring only to direct appropriation, and not to conse-
quential injuries resulting from the exercise of lawful
power. . . . [I]t is not every hardship that is unjust, much
less that is unconstitutional; and certainly it would be an
anomaly for us to hold an act of Congress invalid merely
because we might think its provisions harsh and unjust.2

CHAPTER 2THE TAKINGS CLAUSE, TAKINGS DOCTRINE
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THE EVOLUTION OF MODERN (PRE-1985)
TAKINGS LAW

The notion that the Takings Clause may confine government
actions beyond the purposeful expropriation of property emerged
gradually over the next one-hundred years as the Supreme Court
ruled on cases in which government action very closely resembled
expropriations of property. The first of these cases, Pumpelly v.
Green Bay Company, involved a state-authorized dam that flooded
Pumpelly�s property. In requiring compensation, the Court noted:

[i]t would be a very curious and unsatisfactory result, if
in construing a provision of constitutional law. . . it shall
be held that if the government refrains from the absolute
conversion of real property to the uses of the public it
can destroy its value entirely, can inflict irreparable and
permanent injury to any extent, can, in effect, subject it
to total destruction without making any compensation,
because, in the narrowest sense of that word, it has not
taken for the public use.3

To avoid this �curious and unsatisfactory� result, the Court ruled
that, �where real estate is actually invaded,� a taking may be held to
have occurred.4

Nearly fifty years later, in the 1922 case of Pennsylvania Coal v.
Mahon, the Court expanded the reach of the Takings Clause again to
encompass particularly oppressive regulations. Mahon involved the
Kohler Act, a state law that prevented coal companies from mining
coal that formed the support for the surface area. Pennsylvania law
recognized this �support estate� as a distinct property interest, and
Justice Holmes� found the Act �purports to abolish what is recog-
nized in Pennsylvania as an estate in land�a very valuable es-
tate...�5  Justice Holmes declared that the Pennsylvania law had
�very nearly the same effect for constitutional purposes as appropri-
ating or destroying [the estate],� and, again relying on this analogy
to an expropriation of property, declared that when regulations �go
too far� they can be considered takings.6

At about the same time the Court, in Pumpelly, first expanded
the reach of the Takings Clause beyond actual expropriations, the
Court also clarified that the clause was not intended to interfere
with legitimate attempts by legislatures to protect public health and
safety. In doing so, the Court established a �nuisance exception� to
takings liability. The exception originated in Mugler v. Kansas, a case
involving a state law that prohibited the operation of breweries. The
Court ruled in Mugler that �all property in this country is held under
the implied obligation that the owner�s use of it shall not be injurious
to the community�7  and that the Takings Clause does not require
compensation for losses a property owner may sustain �by reason of
their not being permitted, by a noxious use of their property, to
inflict injury upon the community.�8
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Following Mugler, the Supreme Court applied the nuisance
exception to justify a significant number of legislative prohibitions
without compensation.9  The Court recognized that declaring an
activity a nuisance falls within the province of the legislature, and
that the legislature is not limited to outlawing only those activities
that have been considered by courts to be common law nuisances.10

The Court also acknowledged that what is and is not a nuisance
would change over time and that the legislature could declare that
uses that were formerly commonplace are contemporary nui-
sances.11

Justice Brennan summarized the status of takings law prior to
1985 in his opinion for the Court in Penn Central Transportation Co.
v. City of New York.12  As Justice Brennan noted, the question of
what constitutes a regulatory takings (i.e. when a regulation was
sufficiently akin to an expropriation) �has proved to be a problem of
considerable difficulty� and the Court �quite simply, has been unable
to develop any 'set formula' for determining when 'justice and
fairness' require that economic injuries caused by public action be
compensated by the government, rather than remain disproportion-
ately concentrated on a few persons.�13  Instead, the Court relied
upon a balancing of three factors: (1) the economic impact of the
regulation, (2) the extent the regulation interferes with �distinct
investment-backed expectations,� and (3) the character of the
government action.14  Under Penn Central�s balancing test, no one
factor is alone determinative,15  and significant diminutions in prop-
erty value are generally permissible without compensation.16

While not always simple to apply, the doctrine the Court de-
vised in Pumpelly, Mugler, Mahon and Penn Central had a logic based
on the text and the original meaning of the clause. The clause was
applied primarily to prevent uncompensated expropriations of prop-
erty. Where the clause was extended beyond expropriations, the
Court was careful to limit the clause�s application to regulations that
reasonably could be characterized as being akin to expropriations.

PROFESSOR EPSTEIN�S ANTI-REGULATORY
BLUEPRINT

 Enter Professor Epstein. In a theory first articulated in the late
1970s and, with a grant from a conservative foundation, printed in
book form in 1985,17  Professor Epstein posited that the Takings
Clause could be used as a tool to implement the Reagan
administration�s crusade against federal regulations. Put another
way, Epstein theorized that the Takings Clause renders unconstitu-
tional any and all redistributions of wealth, and thus renders �consti-
tutionally infirm or suspect many of the heralded reforms and insti-
tutions of the twentieth century: zoning, rent control, workers�
compensation laws, transfer payments, [and] progressive taxa-
tion.�18
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Professor Epstein�s thesis is simple enough to describe. He
contends that there is a natural right to property ownership, and
that, based on the philosophy of John Locke, the government has
only a very limited right to interfere with such ownership. Property
ownership, in turn, consists of a bundle of rights, of which posses-
sion, use, and disposition are the most important. Any governmental
interference with any of these rights, Epstein asserts, is a taking
that must be compensated � �no matter how small the alteration
and no matter how general its application.�19

To reach his result, Epstein suggested that the Supreme Court
should revise then-standing precedent in several critical ways. First,
and most importantly, Epstein argued that the Court should dramati-
cally increase the number of regulatory actions that are subject to
judicial review. Under Penn Central, the Court reviewed a very narrow
category of cases under the Takings Clause; typically only those
regulations that had a significant impact on the value of the �parcel
as a whole.�20  Epstein argued as follows: (1) that property ownership
can be divided into �incidents� or �sticks in the bundle� (such as the
right to use the property, the right to exclude others and the right
to sell or grant property to one�s heirs) and that the Takings Clause
�extends to each stick in the bundle as well as to the bundle it-
self,�21  and (2) that the Takings Clause protects against partial as
well as total takings. In other words, according to Epstein, if the
government interferes in any way with any of the sticks-in-the-
bundle, the property owner has a potential takings claim.22

Second, Epstein advocated a reconstruction of the nuisance
exception to Takings Clause liability. As described above, the nui-
sance exception crafted by the Supreme Court in Mugler and subse-
quent cases was an evolving doctrine, defined by the legislature and
changing with new notions of what constitutes an injurious use.
Epstein advocated that the Court adopt a narrower, static definition
of the nuisance exception that would, in essence, freeze the notion
of what is a nuisance to the narrow category of injurious uses (gen-
erally involving physical invasions of neighboring properties) that
historically have been recognized as a nuisance by common law
courts.

Finally, citing favorably to the Supreme Court�s discredited
opinion in Lochner v. New York, Epstein argued that courts should
apply a form of heightened scrutiny to examine the link between the
ends (purposes) of land use regulations and the means for achieving
those ends.

EPSTEIN CRITIQUED

Although criticized (if not ridiculed) within the legal academy as
�shallow,�23  a �travesty of constitutional scholarship,�24  and a failure
as a matter of history, logic, philosophy and textual analysis25 �
Takings has been used as a legitimizing tool by those interested in
using the Takings Clause to halt government regulation.26  More
importantly, as described in detail in Chapter Five, many of the
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changes to takings doctrine that Epstein proposed now have found
their way into federal case law, and the judges and justices making
these critical alterations to constitutional law have relied extensively
upon Takings.27  It is therefore important to articulate, clearly and
early in this report, the legion and severe flaws in Professor
Epstein�s work. These flaws render Epstein�s work thoroughly unable
to bear the intellectual weight that conservative and libertarian
judges, activists and policy makers have tried to rest upon it.

Correcting John Locke

The principal reason Takings is both dangerous and disingenu-
ous is that it purports to be a book about what the text of the
Constitution says, but it is actually an extended description of what
Professor Epstein wishes the Constitution said.28  Most remarkable is
Epstein�s claim that his end result�the requirement of compensa-
tion for virtually any regulation that diminishes the value of prop-
erty�is commanded by the text of the Constitution.29  How Epstein
reaches this point is difficult to follow, as his theory of interpreta-
tion is both elusive and internally inconsistent. He begins his book
by contending that property is a natural right and that Locke�s
philosophy of limited government animates the Constitution.  Both
claims are controversial, and Epstein offers no evidence that the
Framers believed property was a natural right (nor does he explain
how such a belief is reflected in the Constitution), nor does he
confront the vast body of scholarly literature that demonstrates
that Locke was only one of several philosophers influential at the
time the Constitution was framed.30  What is truly amazing, however,
is that after extolling the influence of Locke, Epstein seeks to �cor-
rect� a portion of Locke�s philosophy that is inconsistent with
Epstein�s theory.

Specifically, Locke believed that property originally was owned
in common as a gift from God. Individuals, according to Locke, could
acquire private property by investing their labor in the property, and
as a result, one could assert private property rights in the product
of one�s labor. These private rights, however, could only be exer-
cised �'where there is enough, and as good left in common for
others.'�31  Locke�s theory of property, which Epstein contends
influenced the Constitution, thus provided for the right of each
person to an equal share of property and precluded private acquisi-
tions of property that would deprive others of this right. Instead of
confronting this aspect of Locke, and explaining how it can possibly
fit with Epstein�s theory that individuals should be completely free
to acquire as much property as possible, Epstein brushes it aside by
�correct[ing]� Locke�s philosophy to allow for the unfettered acqui-
sition of private property. This correction, although done almost
casually by Epstein, is a radical restatement of Locke�s philosophy.
As one commentator noted, it is �akin to a Christian claiming that
Judaism is consistent with his religion, with a small correction of
Judaism texts to embrace Jesus Christ as the Son of God.�32
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Epstein�s �Plain Meaning�

Epstein�s superficial and manipulative treatment of Locke, which
occurs early on in Takings, gives a good preview of things to come.
After explaining the philosophical foundations of his theory, Epstein
then addresses constitutional interpretation directly. Contrary to
generations of scholars who have struggled to make sense of the
Takings Clause, Epstein suggests that the answer is easy: simply
follow the ordinary language of the text. Epstein thus blithely con-
tends, in a mere 12 pages of his 350 page book, that the language
of the Takings Clause alone, which requires that �private property
shall not be taken for public use without just compensation,� renders
suspect any interference with any strand in a property owner�s
bundle of rights�i.e., almost all social welfare and land-use regula-
tion of the last sixty years. He recognizes that the key terms in the
clause�private property, taken, public use, and just compensation�
are not defined in the Constitution, but suggests that the terms can
be concretely defined by looking to �the way these words [were]
used in ordinary discourse by persons who are educated in the
normal social and cultural discourse of their own time.�

One has the immediate impression when reading this section of
Epstein�s book that it cannot be that simple, and one wonders why�
if the answers are all in the plain language of the constitutional
text�Epstein felt the need to begin his book with a discussion of
natural rights and Locke�s philosophy. The answers become clear in
the ensuing chapters, as Epstein fails to adhere to the �plain lan-
guage� approach he advocates and continually falls back on philo-
sophical and natural rights arguments to support his theory. As
Joseph Sax observed, Epstein�s inexplicable shifts gives one the
sense that Epstein is playing a game �whose rules only he knows.�33

Not surprisingly, Epstein�s interpretive shell game �produces a Con-
stitution that comports perfectly with his personal political philoso-
phy.�34

An example should give a good idea of how Epstein accom-
plishes his task. Perhaps the most important question in takings law
today is whether property owners should be compensated when a
land-use regulation diminishes the value of a piece of property, but
does not take away all value. True to his conservative values, if not
to constitutional principle, Epstein argues that property owners of
course must be compensated under such circumstances. According
to Epstein, a �taking� has occurred whenever the government
�diminish[ed] the rights of the owner in any fashion. . . no matter
how small the alteration.�35

There is one problem with this contention: the word �take� does
not mean �diminish� today, and there is no evidence that it ever did.
The same is true with the word �alter��it simply does not mean
�take� and never did. There is thus no way to justify Epstein�s con-
clusion as flowing from the text of the Takings Clause. On the con-
trary, it turns out that with regard to perhaps the most crucial and
controversial issue in takings law, whether property owners should
be compensated whenever regulations diminish but do not eviscer-
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ate property values, Epstein�s own anointed theory of constitutional
interpretation�following the plain language of the text�leads to
precisely the opposite result of that which he advocates. True to
form, Epstein does not confront this obvious inconsistency, but
ducks it; he never offers a definition of the term �take,� nor does he
argue that his expansive notion of the reach of the Takings Clause is
consistent with the ordinary meaning of the term �take.� Instead, he
falls back on his philosophical argument that the Framers, in reliance
on Locke (corrected, of course, to suit Epstein�s theory), granted
the government very limited power to interfere with private prop-
erty. As observed by Professor Alexander, while Epstein�s conten-
tion �is an argument for a broad construction of takings, it is surely
not the argument of a textual literalist.�36

The inconsistencies in Epstein�s theory can be illustrated by
another example. Epstein argues on the one hand that we should
interpret the words of the Takings Clause according to the way
those words were used by educated persons at the time of the
framing of the Constitution. But then he suggests, on the other
hand, that we should simply ignore what those same educated
persons actually did in terms of regulating land, labor, or wages. It is
therefore not important to Epstein that the framing generation
allowed extensive land-use regulations and wage and price controls;
Epstein is not at all concerned that his interpretation is inconsistent
with the evidence regarding the Framers� original intent. Why,
though, should we ignore what these educated persons did when
trying to discern how these same educated persons would have
interpreted the words in the constitution? After all, even Epstein
acknowledges that historical sources �are exceedingly helpful in
allowing us to understand the standard meanings of ordinary lan-
guage as embodied in constitutional text.�37  Historical sources, in
turn, indicate quite strongly that the standard meaning of the
phrase �take private property� did not encompass land-use regula-
tions.38

Epstein�s Call For Judicial Activism

In short, Epstein�s conclusions about the scope of the Takings
Clause are at odds with the �plain language� method of constitu-
tional interpretation which he advocates. His conclusions rest in-
stead on vague, adulterated philosophical foundations that he fails
to connect to the Constitution itself. The blatant and repeated
inconsistency between his �plain language� approach and the radical
results he reads into the Constitution, together with his occasional
reliance on natural rights and his corrected version of Locke�s phi-
losophy, largely explain why Takings was received with such disdain
by constitutional scholars. The book simply does not offer a prin-
cipled means of interpreting the Takings Clause. Rather it offers an
abundance of smoke and mirrors that advocates and judges sympa-
thetic with Epstein�s distaste of government regulation can use to
provide some semblance of authority to their arguments about what
the Takings Clause means. And this appears to be precisely what
Epstein intended. In his book and in the op-ed pages of the Wall
Street Journal in an article entitled �Needed: Activist Judges for
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Economic Rights,�39  Epstein suggested that implementing his theory
would require �a level of judicial intervention far greater than we now
have, and indeed far greater than we ever have had.�40

Epstein�s call for judicial activism has been answered in part by
the Federal Circuit and the Supreme Court, both of which, as de-
scribed later in this report, have expanded the scope of the Takings
Clause in recent years, often along lines suggested in Epstein�s
book.41  Epstein�s call has also inspired the constitutional litigation
strategies of the current property rights movement, which increas-
ingly has turned its attention to the federal judiciary as the means
by which it will accomplish its agenda.42  Judicial activism, of course,
is loudly decried by the same conservatives who comprise the prop-
erty rights movement�Orrin Hatch, to cite one prominent ex-
ample�on the grounds that unelected federal judges should not,
without clear support in the Constitution, interfere with democratic
law-making.  This criticism, however, applies with perfect and ironic
force to the expansion of the Takings Clause as such an expansion is
without clear support in the Constitution or in the historical evidence
regarding original intent.  Indeed, prominent conservative legal
scholars�including Robert Bork and Charles Fried�have strongly
criticized the Takings Project on just this basis.43

Nor can this particular brand of judicial activism be justified on
the ground that federal courts would simply be correcting defects in
the legislative process. Constitutional scholars have defended judicial
protection of �discrete and insular minorities� against claims of
judicial overreaching by arguing that it is appropriate, and indeed
enhances the democratic operation of government, for federal
courts to protect those who are shut-out from the normal political
process because of systemic prejudice or a denial of access to
power.44  Judicial intervention, in other words, might be appropriate
to correct a legislative process that does not pay sufficient atten-
tion to the needs and concerns of �discrete and insular� minorities.
With regard to most property owners, and certainly with regard to
developers, it is quite difficult to justify federal court intervention on
the ground that such groups or individuals have limited access to or
are routinely shortchanged by the political process.

In the end, then, Richard Epstein and the promoters of the
Takings Project are calling for federal judges to interfere substan-
tially with a plethora of democratically-enacted and democratically-
supported legislative measures, even though such a result is not
commanded by the language of the Constitution, not explained by
reference to the Framers� intentions, and not justified by any coher-
ent constitutional theory. This call for heightened judicial protection,
moreover, is made on behalf of a group that generally does quite
well in the legislative process. It is difficult to imagine a less compel-
ling agenda for the federal judiciary.
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