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STATE OF NEW YORK, et al.,

Petitioners,
V.

UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY, et al.,

Case No. 06-1322

Respondents.

MOTION GOVERNING FURTHER PROCEEDINGS

Petitioners the States of New York, California, Connecticut, Maine, New Mexico, -
Oregon; Rhode Island, Vermont, and Wisconsin, the Commonwealth of Massachusetts, the
District of Columbia, and the City of New York and Environmental Defense, Sierra Club, and
Natural Resources Defense Council, and the Intervenor States of Delaware and Washington
(collectively “State/Environmental Petitioners™), hereby submit this motion as reqﬁired by this
Court’s September 13, 2006 order in Case No. 06-1131 (and consolidated cases).

Petitioners respectfully move this Court to: (i) summarily reverse and vacate the decision
made by Respondents United States Environmental Protection Agency and Stephen L. Johnson,
Administrator (collectively “EPA”) that EPA does not have the authority under the Clean Air Act
to regulate carbon dioxide (“CO,”) and other greenhouse gas emissions; and (ii) remand this
matter to EPA for further proceedings consistent with the Supreme Court’s decision in

Massachusetts v. EPA, 127 S.Ct. 1438 (2007).

In support of the motion, the State/Environmental Petitioners state:



1. Section 111 of the Clean Air Act, 42 U.S.C. § 7411, requires EPA to set
performance standards applicable to new sources of air pollution (“NSPS”). Under Section
111(b)(1)(A), EPA must adopt performance standards for each category of sourcés that “causes,
or contributes significantly to, air pollution which may reasonably be anticipated to endanger
public health or welfare.” Section 111(a)(1) requires the standards to ‘;reﬂect[] the degree of
emission limitation achievable through the application of the best system of emission reduction
which . . . the Administrator determines has been adequately demonstrated.” Section
111(b)(1)(B) of the Act requires EPA to “at least every 8 years, review and, if appropriate, revise
such [standards] following the procedures required by this subsection.”

2. EPA pfomulgated new source performance étandards for utility and industrial
steam boilers entitled “Standards of Performance for Electric Steam Generating Units, Industrial-
Commercial-Institutional Steam Generating Units, and Small Industrial-Commercial-Institutional

-Steam Generating Units,” 71 Fed. Reg. 9,866 (Feb. 27, 2006) (the “Rule”).1

3. During the public comment period on the proposed Rule, several State Attorneys
General and environmental organizations, including State/Environmental Petitioners, submitted
written comments requesting, inter alia, that EPA establish emission limits for carbon dioxide
(CO,) from power plants as part of this rulemaking. In the final Rule, however, EPA declined to
set a standard for power plant emissions of CO,. The sole basis EPA expreséed for its decision
was the statement that it does not have authority under the Act to regulate CO,. See, €.g., 71 Fed.

Reg. 9869 (EPA ““does not presently have the authority to set NSPS to regulate CO; or other

' EPA acted under a consent decree settling a lawsuit over its failure to complete the eight-year review required by
Section 111(b)(1)(B). See consent decree in Qur Children’s Earth Foundation v. EPA, Civ No. 03-0770 CW (N.D.
.Cal.), entered February 9, 2004,




greenhouse gases that contribute to global climate change™). EPA expressed no other reasons for
refusing to adopt a standard for CO, emissions.

4, In April 2006, the State/Environmental Petitioners challenged EPA’s final action
refusing to set a standard for power plant CO, emissions.

5. After the Supreme Court granted certiorari in Massachusetts v. EPA, 415 F.3d 50,

58 (D.C. Cir. 2005), cert. granted, 126 S. Ct. 2960 (Jun. 26, 2006), the State/Environmental
Petitioners and EPA jointly moved this Court to sever the CO, issue raised in the consolidated
cases, assign that issue its own case name and number, and hold it in abeyance pending action by

the Supreme Court in Massachusetts v. EPA. The Court granted this joint motion on September

13, 2006, and docketed the challenge on the CO, issue as New York v. EPA, Case No. 06-1322.

The Court ordered the parties to file motions to govern further proceedings within 30 days of the

Supreme Court’s decision in Massachusetts v. EPA.

6. On April 2, 2007, the Supreme Court issued its decision in Mas.sac_husetts v. EPA,
127 S.Ct. 1438 (Apr. 2, 2007). The Supreme Court first held that EPA has the clear legal
authority to regulate CO, and other greenhouse gases as “air pollutants” under the CAA:
“Because greenhouse gases fit well within the Clean Air Act’s capacious definition of ‘air
.pollu.tant,’ we hold that EPA has the statutory authority to regulate the emission of such gases
from new motor vehicles.” Id. at 1462. The Court also noted that adverse effects on “Welfme”
include adverse effects on “climate.” Id. Second, the Court held that EPA must regulate those
emissions unleés “it determines that greenhouse gases do not contribute to climate change or if it
provides some reasonable explanation as to why it cannot or will not exercise its discretion to

determine whether they do.” Id.



7. Pursuant to 42 U.S.C. § 7607(d)(9), this Court may “reverse” any action by EPA
. found to be “arbitrary, capricious, . . . or otherwise not in accordance with law.”

8. The statutory definitions of “air pollutant” and “welfare” that govern EPA’s

authority to regulate CO, emissions from motor vehicles, at issue in Massachusetts v. EPA, apply
for all purposes under the Clean Air Act and are therefore applicable to the NSPS program. See
42 U.S.C. §§ 7602(g) and (h). Because the Supreme Court has rejected as a matter of law EPA’s
claim that it lacks authority under the Clean Air Act to regulate CO, emissions, and because that
is the only basis upon which EPA relied in deciding not to set a standard for power plant CO,
emissions under Section 111 of the Act, EPA’s determination at issue in this case is arbitrary,
capricious, or otherwise not in accordance with law.

9. Therefore, this Court should reverse and vacate EPA’s determination that it does
not presently have authority to regulate COZ emissions under Section 111 of the Clean Air Act
and remand the Rule to EPA for action consistent with the Supreme Court’s decision in

Massachusetts v. EPA.




Dated: May 2, 2007

FOR THE STATE OF NEW YORK

ANDREW M. CUOMO
Attorney General

BARBARA D. UNDERWOOD
Solicitor General
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FOR THE STATE OF CALIFORNIA and
CALIFORNIA AIR RESOURCES
BOARD

EDMUND G. BROWN, JR.
Attorney General
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The Capitol
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FOR THE STATE OF CONNECTICUT

RICHARD BLUMENTHAL
Attorney General
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Assistant Attorneys General
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Hartford, Connecticut 06141-0120
(860) 808-5250
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KEN ALEX

Deputy Attorney General
California Department of Justice
1515 Clay Street, 20th floor
P.O. Box 70550

Oakland, CA 94612
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FOR THE STATE OF MAINE

G. STEVEN ROWE
Attorney General
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FOR THE COMMONWEALTH OF
MASSACHUSETTS

MARTHA COAKLEY
Attorney General
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JAMES R. MILKEY-

WILLIAM L. PARDEE

Assistant Attorney General
Environmental Protection Division
One Ashburton Place

Boston, Massachusetts 02108
(617) 727-2200

FOR THE STATE OF OREGON

HARDY MYERS
Attorney General
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PHILIP SCHRADLE

Special Counsel to the Attomey General
RICHARD M. WHITMAN

Assistant Attorney General

1162 Court St. N.E.

Salem, Oregon 97301

FOR THE STATE OF NEW MEXICO

GARY KING
Attorney General
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STEPHEN K. FARRIS

Assistant Attorney General

P.O. Drawer 1508

Santa Fe, New Mexico 87504-1508
(505) 827-6010

FOR THE STATE OF RHODE ISLAND

PATRICK C. LYNCH
Attomey General
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TRTCIA K.JEDELE !
Special Assistant Attorney General
Department of Attorney General
150 South Main Street
Providence, Rhode Island 02903
401-274-4400 ext. 2400



FOR THE STATE OF VERMONT

WILLIAM H. SORRELL
Attorney General

FOR THE STATE OF WISCONSIN

J.B. VAN HOLLEN
Attorney General
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KEVIN O. LESKE

Assistant Attorney General
Office of the Attorney General
109 State Street

Montpelier, VT 05609-1001
(802) 828-3186

FOR THE DISTRICT OF COLUMBIA

LINDA SINGER
Attorney General
TODD S. KIM

Solicitor General
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DONNA M. MURASKY

Senior Assistant Attorney General
Office of the Solicitor General
441 Fourth Street, NN-W.

6th Floor So.

Washington, D.C. 20001

(202) 724-5667 & 727-6252
KIMBERLY KATZENBARGER
Assistant Attorney General

51 N Street, N.E.

Washington, D.C. 20002

(202) 535-2608

THOMAS J. DAWSON
Assistant Attorney General
Wisconsin Department of Justice
P.O. Box 7857

Madison, Wisconsin 53707-7857
(608) 266-8987

FOR THE CITY OF NEW YORK

MICHAEL A. CARDOZO
Corporation Counsel of the City of New
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CHRISTOPHER. G. KING
Assistant Corporation Counsel &
100 Church Street

New York, New York 10007
(212) 788-1145




FOR ENVIRONMENTAL DEFENSE FOR SIERRA CLUB
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DAVID G. BOOKBINDER
' Sierra Club

: hjustlce Legal A efense Fund 408 C Street, NE

1625 Massachusetts Avenue, NW Washington, DC 20002

Suite 702

Washington, DC 20036-2212

FOR NATURAL RESOURCES DEFENSE
COUNCIL
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BDAVID D. DONIGER
Natural Resources Defense Council
1200 New York Avenue, NW
Suite 400
Washington, DC 20005

FOR THE STATE OF DELAWARE FOR THE STATE OF WASHINGTON
JOSEPH R. BIDEN, III ‘ ROB McKENNA
Attorney General Attorney General

Valene Csizmadia Leslie R. Seffern

Lﬁe ZQZMM/\& Lb{f ) ™ Lesle ge//@m ébyj S/ﬂ )

Deputy Attorney general 7 Assistant Attorney General

Delaware Department of Justice Washington State Office of the Attorney
102 West Water Street, 3™ floor General

Dover, DE 19904 Olympia, WA 98504

(302) 739-4636 (360) 586-6770



CERTIFICATE OF SERVICE

I hereby certify that I have served the foregoing MOTION GOVERNING FURTHER
PROCEEDINGS by sending a copy via First Class Mail to each of the following addresses on

this Wednesday, May 02, 2007:

Lily N. Chinn

Thomas A. Lorenzen

U.S. Department of Justice

Environment & Natural Resources Division
Environmental Defense Section

P.O. Box 23986

Washington, D.C. 20026-3986

Counsel for Respondents United States
Environmental Protection Agency, et al.

Peter H. Wyckoff

Jeffrey A. Knight

Meredith Rachel Weinberg

Pillsbury Winthrop Shaw Pittman, LLP
2300 N Street, NW

Washington, DC 20037-1 122

Counsel for Coke Oven Environmental Task
Force

Gerald D. Reid

Attorney General's Office, State of Maine
6 State House Station

111 Sewall Street

Augusta, ME 04333-0006

Counsel for State of Maine

Philip Shradle

Attorney General's Office, State of Oregon
Office of General Counsel

1 162 Court Street, NE

100 Justice Building

Salem, OR 973 10

Counsel for State of Oregon

Tricia K. Jedele

Attorney General's Office

State of Rhode Island

150 South Main Street
Providence, RI 02903

Counsel for State of Rhode Island

Tom Swegle

U.S. Environmental Protection Agency
Office of General Counsel

1200 Pennsylvania Avenue, N.W. (2344A)
Washington, D.C. 20460

Of Counsel for Respondents United States
Environmental Protection Agency, et al

Kimberly P. Massicotte
Attorney General's Office

State of Connecticut

55 Elm Street

P.O. Box 120

Hartford, CT 06141-0120
Counsel for State of Connecticut

Stephen Robert Farris

Attorney General's Office

State of New Mexico

P.O. Drawer 1508, Bataan Memorial Building
Santa Fe, NM 87504

Counsel for State of New Mexico

Peter Lehner

J. Jared Snyder

Attorney General's Office,

State of New York

The Capitol

New York State Department of Law
Albany, NY 12224-0341 '
Counsel for State of New York

Ken Alex

California Department of Justice
P.O. Box 70550

Oakland, CA 94612

Counsel for State of California



Erick Titrud

Attorney General's Office
State of Vermont

109 State Street

Montpelier, VT 05609-1001
Counsel for State of Vermont

Christopher Gene King
Corporation Counsel's Office,
City of New York

New York City Law Department
100 Church Street

New York, NY 10007

Counsel for City of New York

Lisa M. Jaeger

Scott H. Segal

Bracewell & Giuliani LLP

2000 K Street NW, Suite 500
Washington DC 20006-1872

Counsel for Council of Industrial Boiler
Owners

F. William Brownell

Lauren E. Freeman

Craig S. Harrison

Hunton & Williams

1900 K Street NW

Washington DC 20006

Counsel for Utility Air Regulatory Group

Valerie S. Csizmadia

Deputy Attorney General
Department of Justice
Environmental Unit

102 W. Water Street

Dover, DE 19904

Counsel for State of Delaware

Russell S. Frye

Fryelaw PLLC

3050 K Street, NW

‘Suite 400

Washington, DC 20007-5108
Counsel for NSPS Litigation Group

Thomas J. Dawson

Attorneys For State of Wisconsin
Wisconsin Department of Justice
P.O. Box 7857

Madison, WI 53707-7857
Counsel forr State of Wisconsin

William L. Pardee

James R. Milkey

Attorney General's Office

Commonwealth of Massachusetts
Environmental Protection Division

One Ashburton Place, 18™ Floor

Boston, MA 02108

Counsel for Commonwealth of Massachusetts

Donna M. Murasky

Senior Assistant Attorney General
Office of the Attorney General,
District of Columbia

(Appellate Division)

441 4™ Street NW, Sixth Floor
Washington, DC 20001-2714
Counsel for District of Columbia

Leslie R. Seffren

Assistant Attorney General
Office of the Attorney General,
State of Washington

Olympia, WA 98504

Counsel for State of Washington

’ Kimberly Katzenberger

Assistant Attorney General

District of Columbia

51 N Street, N.E.

Washington, DC 20001

Counsel for Petitioner District of Columbia

Thomas Hefferon
Goodwin Procter LLP

901 New York Sve. NW
Washington, DC 20001
Counsel for Entergy Corp.



Kevin P. Auerbacher

Deputy Attorney General
Environmental Enforcement Section
Division of Law, PO Box 93

25 Market Street

Trenton, NJ 08625-0093

Counsel for State of New Jersey

Colin G. Dixon
Litigation Assistant





