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MEMORANDUM

To: Assistant Secretary - Policy, Management and Budget
Assistant Secretary - Land and Minerals Marniagement
Drrector, Bureau of Land Management

From: Solicitor L\W\-

Subject: Clarification of M-37008

Background

On Qotober 4, 2002, ! issyed Solicitor Opinion M-37008 (M-Opinion) conceminé the
authority for the Bureau of Land Management (BLM) to consider Tequests for retiring grazing
permits and leases on public lands. This memorandum clarifies when BLM must determine if

grazing lands are “chiefly valuable for grazing.” -

: This memorandum conciudes that chieﬂy-valuable—for—gnzing deteyminations must be
made for administrative purposes whencver the Secretary intends 10 establish 5 Brazing district,

add to a grazing district or modify 4 district's boundary. Whencver the Secretary considers

retiring grazing permits within a grazing distict, she must determine whether the germittcd lands

constructing or maintaining physical range improvemnents, A chicﬂy-valuahle-for-gmzin
detepnination is required only when the Secretary is considen Steating or changin i

districts boundgries. Such a determination is not required nor appropriate when establishing
Zazing Jevels within a district, .
et ‘

History of “Chiefly Valoable for Grazing”

The concept of “chiefly valuable for grazing™ first appeared in the Stockraising
Homestead Acrof 1916 (SHA).! According to the United Statcs Geological Survey USGS), the
first designation of stock-caising landg (Jands chiefly valuable for grazing) under the SHA,

Sec. 2, 39 Su, 362 (1916).



occurred on November 28, 1917.* Prior to this first designation, the Department of the Irterior
issued instructions to the USGS on how to classify lands under the SHA,® Basically, if the land
was capable of supporting diversified farming, dry-farming, or was irrigable, the land was not
availahle for disposal as land chiefly for grazing under the SHA.* If the land contained
merchantable timber, the land was also excluded from designation as chiefly valuable for grazing
under the SHA.S ‘

. The USGS developed a system to classify the public lands by determining the lease value
of the land and assessing whether the land was capable of supporting farming. The USGS sorted
the lease value of the land inlo categorics of less than one ccot per acte, one to two cents per acre,
and two 1o three cents per acre.® The one-cent land bad a canrying capacity of less than eight
anigial wuts to the square mile, the one to two cent land ranged from eight to 15 animal units to
- the square mile aud the remainder able to carry more than 1S or more animal waits to the square
mile.” These designations made up the lands characterized as chiefly valusble for grazing and

served as the foundation for the fotmation of grazing districts.

The Taylor Grazing Act

In 1934, Congress enacted the Taylor Grazing Act® (TGA) to prevent overgrazing, to
stabilize the livestock industry and to provide for the orderly use of the range.” To advance these
goals of the TGA, President Roosevelt issued two Executive Orders withdrawing public liads
from the operation of the public land laws for the purpose of classifying the land as chiefly

11918 USGS. Ann, Rep. 127.
346,LD. 252 (1917).

‘1d, a 253.

14, at 25455, “The presence of a small amount of tiguher on the land classified will not exclude it fram
designation, and 3 40-acxc wact which contains less than 25,000 feet of sawstitaber of its equivalent in poles, posts,
or cordwood may, therefore, be desiguated.”

$1o Provi erly Use, Imprawv and Devela of the Public Range, Hearings on H.R,
6462 Pefore the Seante Cormn. on Public Lands, 73% Cong,, 2d Sess. 49-51 (April 20 vo May 2, 19349),

1d.
¥43 U.5.C. §§ 315-315¢(2000).
. 948 Swax. 1269 (1934) (language derived from ugcodified preamble); see also 43 U.S.C. § 315a and
Executive Order No. 6910 (November 26, 1934), reprinted in 54 LD. 539 (1934). A hirer oxder cacluded grazing

districts from B.0. 6910. Executive Order No. 7274 (Japuary 14, 1936) reprintad in §5 L.D. 444 (193G). Sce also
Andrus v. Uhek, 486 U.S. 500, 516 . 20 (1980).



valuable for grazing.** As envisioned by the TGA, only unreserved public domain lands .
(exclusive of Alaska) that, in the opinion of the Seeretary, “ave chiefly valuable for grazing and
rajsing forage crops” may be included within a grazing district.”! The TGA authorizes the
Sceretary of the Interior, in his or her discretion, to create graving districts, to add to the districts
and to modify district boundaries.? Under this avthorization, grazing districts were ¢stablished
aud still exist roday, Morcover, Congress set apart the chiefly-valuable-for-grazing classification
from other classifications by requinng the Secretary to adequalely safeguard grazing privileges.”

The TGA provides that the Secretary “chall make provision for the protection,
administration, regulation and improvement of such grazing districts.”'¢ Grazing districts, as
contemplated by the TGA, provide for the orderly use of the range, effectuate the Seeretary’s
duty to safeguard grazing privileges and determine the formula for the distribution of grazing
fees. For example, under the TGA and the Federal Land Policy and Management Act
(FLMPA)* half of the fees obtained from both grazing permits (issued for grazing within a
grazing district) and grazing lcases (issued for grazing outside of a grazing district) is deposited
in a separate U.S. Treasury account for the purpose of rehabilitation, protection and range
fmprovements on the grazing lands.'® The other 50% of the fees are treated differently depending
upan whether the fees are gencrated from a grazing district permit or 2 non-grazing dismict lease.
The 502 of the fees from a grazing district are spiit with 37.5% sent to the U.S. Treasury as
miscellaneous receipts and 12.5% returned to the state or county where the district is located for

0Excc. Order No. 6910 (November 26, 1934) raprinted in $4 LD, 539 (1934). Exec. Order No. 6910
temporarily withdrew all “vacunt, unreserved, and uaappropriared lunds<" in Arizona, California, Celorado, {daha,
Montana, Nevatk, New Mexico, North Dakota, Oregon, South Dakota, Utah, and Wyoming from setldement,
location, sale, & antry for the express purpose of classifivation and pendig derermination of the most useful purpose
for which the jand may be uscd under the provisions of the TGA. President Roosevel issued a similar Bxecutive
Ordcr, No. §964, on February 5, 1934, reprinted in 55 LD. 188 (1935), withdrawing “all public lands” in Alabama,
Ackansas, Florida, Kagsas, Louisians, Michigan, Minnesota, Mississippi, Nebraska, Oklaboma, Washinglon, and
Wisconsim for determiniag the most uscful purpose undeér certain prujects known as “The Land Program, Federal
Exergency Relief Admigistration,” and for comservation and developmen of matural resources, .

43 Us.C. §315.
243 U.8.C. § 315.

1343 U.5.C. § 315b ("'So far as consistent with the pucposes and provisions of this subchapter, prazing
privileges fecognized and acknowledged shall be adequately safeguarded ™).

43 US.C. §3)5a.

443 U.S.C. §§ 1701-1785 (2000).

43 U1.5.C. § 3351 (TGA) and 43 US.C. § 1751(b)(FLPMA). “Such rehabilitation, protsction, aud
irprovements shall include all foms of range land benterment inctuding but not limited to, secding and reseeding,
fence construction, weed coatrel. water development, and fish and wildiife enhancement..." 43 US.C. §
1751(bYFLPMA)}. See alsa 43 C.F.R. § 4120.3-8 (Range Improvement Fund).

3



expenditure as the State Legislature may prescribe. '” The TGA and FLPMA both recognize the
importance of improving the range by constructing range improvements that lead to “substagyjal
betterment of forage conditions with resulting benefits to wildlife, watershed protection, and
livestock production.™* A portion of the grazing receigits are used for these purposes. These
administrative functions remaiu a vital component of mesting the objectives of the TGA. Thus,
the grazing districts initiated by the TGA retain their importance today as contemplated by
Congress when it passed the TGA.

The Federal Land Policy and Management Act axid Grazing

When enacting FLPMA, Congress did not repeal or modify the grazing provisions of the
TGA." Instead, FLPMA set forth a new structure for the Secretary and the BLM to manage
federal lands. Congress also expressly protected the srazing permt system as contemplated by
the TGA™ and expressly preserved the classifications and withdrawals that Jed to the creation of
grazing districts.?'

FLPMA requires the Secretary to “develop, maintain, and, when appropriate, revise land
use plans™ for all fedcral land uses,” Laud use planning decisions, including allotraent '
management plans (AMPs), control [ivestock grazing on federal land.® Thes¢ land use plans
deteymine grazing levels and periods of use in order to meet the objectives of multiple usc and

Y43 U.S.C. § 315i, For grazing lease receipls, the rempining 50% retugm to the statc and county of the
grazing lcase.

%43 U.8.C. § 1751(b)(1). See also 43 U.S.C. § 315 (improvement of the range); Public Range
Traprovement Axt, 43 U.S.C. § 1901(f) (“the term ‘range improvement” means any acrivily or program on or relating . -
%o rangelands which is designed fo improve prodaction of forage; change vegetative composition; contro) patterns of
use; provide water; stabilize soil and water conditions; and provide babitat for livestock and wildlife. The term
includes but is oot lirnited ta, structures, trestrent prajects, and use of mechrnical means to accomplish the desired
results.”). oL

%43 U.S.C. § 1701(b) (FLPMA “shall be canstrued as supplemental to and not in derogation of the
purposes for which public Jands are administered undas other provisions oflaw.”), - :

%5 701(a), Pud. L. 94-579 (1976) (“Nothing in this Act, or in any amendment smade by this Act, shall be
consuued 35 terminating aay valid lease, pennit, parent, right-ofway, or other kand use rght or suthorization existing
ob the date of approval of this Act {Ocr. 21, 1976].7).

#'§ 701(c), Pub. L. 94-579 (1976) (“All withdrawals, reseevations, classifications, and designations in cffect
as of the dste of approval of this Act [Oct. 21, 1976) shall resmain in full forec and effcet until modified under the
provisions of this At or other applicable law,™). .

243 US.C. §1712(a),

%43 U.S.C. § 1702(K) ("An ‘aliotment managerncnt plan’ racans @ docurment prepared in consultation with
the lessees or perminees involved, which applies w0 livestock operations on the public lands or on Jands within
National Forests in the eleven contipuous Western States....").
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sustained yield as well as economic and other objectives as determined by the Secretary.® The
land use planning process, as opposed to the classification process, ¢stablishes grazing use.
Therefore, determvining whether federal land remains chiefly valuable for grazing is neithex
required nor appropriate during the land use planning process when establishmg grazing levels,
as in an allotneat management plau, An exception to this principle exists when and if the
Secretary chooses to create a new grazing district, add to a district or modify a district's boundary
as envisioned by the TGA.®

The M-Opinion recognizes that the Secretary has the diseretion to adjust grazing use
based on range conditions, including cancelling a pexmit, and ¢o0 regulate the occupancy and nse
of the range. The BLM dctermines actual levels and periods of use through the land use planning
process, If the BLM develops an AMP for Whe grazing lands, FLPMA requires the BLM to do so
“in careful and considered consultation, coopcration and coordination with the lessees,
permittees, and landowners involved.”™ The Secretary bas discretion under FLPMA to use the

land use planning process o cancel a permit, change grazing use distributions, or o devote the
{and 1o another public purposc or disposal, but such a decision must be in accordance with the

relevant land use plan,”
Graziag “Retirement”

Bven though the Secretary has discretion to discontinue grazing, coraplete and permanent
elimination of grazing or a grazing district must be carefully considered and should avoid
contravening the purpases for which Congress enacted the TGA. Eliminating grazing or a

grazing district may

. disTupt the orderly use of the range,
. breach the Secrcmy’s duty to adequately safeguard grazing prnnlcgcs '
* _ be contrary to the protection, administration, regulation and improvement of

public lands within grazing districts,
- hamper the government’s responsibility to account for grazing receipts, or
- impede range improvements as foreseen by the TGA and FLPMA *¥

In deciding when the BLM must determine whether federal lands remain chicfly valuable

243 U.5.C. § 170200)(1).
%43 U.S.C. § 315.

. 243 1.S.C. § 1752(d).

V43 US.C. § 1752(g). Seo also 43 u‘s'c § 1712(e)(2) (discontinuing a major reaem {and use may
compel Congressional reporting reguirernents). -

2243 US.C. § 315iand 43 U.S.C. § 1751(b).



for grazing, we look 0 the TGA itsclf. Under section 1 of the TGA, the Secretary must
dctermaine whether federal lands are chisfly valuable for vraz:ng when she establishes a grazing
district, adds 10 a district or modifies a district’s boundaries.” Land restoration achicved by -
temporary non-grazing may be authorized through land use planning and does not require
reconsidering a chiefly-vafuable-for-graving determination® The Secrctary may also make a

" chiefly-valuable-for-grazing determination under section 7 of the TGA, Section 7 of the TGA
authorizes the Secretary to ¢lassify lands for any uses other than grazing and raising foruge crops
{as would occur if the Secretary permanently retired public lands from grazing), for disposal in
salisfaction of an cotry, exchange, or selection or location under any of the remaining non-
discretiopary land laws (excluding Mining Laws).3! Howcver, since the passage of FLPMA and
its land use planning requirements, section 7 classifications rarely occur in today’s federal Iand

managemnent,

Classification of lands as chiefly valuable for grazing is no Jonger necessary for land use
planning becanse the Sccretary has alrcady made the original classification required by TGA.
Therefore, there is no need for the BLM continually to re-determine whether the lands remain
chiefly vatuable for grazing during the land use planning process when establishing grazing
levels or when renewing a grazing pamit. Thus, 2 permittec may relinquish 2 permit but, barzing
a better use as detcrmined by the Secretary through land use planniog, the forage attached to the .
permit remains available for other permittees until the TGA classification is terminated or the
tand is removed from the grazing distnct. As long as the boundary of the grazing distriet remains
in place and the classification and withdrawals remain iu effect, there is a presumption that
grazing within a grazing district should contimue. This was the holding in PLC v. Babbirt, 167
¥.3d 1287, 1308 (10* Cir. 1999), aff"d on other grounds, 529 U.S. 728 (2000) (“Congress
ntended that once the Secretary established a grazing district under the Taylor Grazing Act
(TGA), the primary use of that land should be grazing.”).* Finally, as stated in the M=-Opinion,
aay decision to retire livestock graziug on federal lands is not permancnt, absent some
congressional action. Auy such action is subgect to reconsideration and. reversal during

subsequent land usc planning.”

- W3 71.8.C § 315 ( *{T)he Sceretary is suthosized, in has discretion, by order 1o estabhish grazing districts
or addjtions therero and/ov modify the boundaries hereol..™).

% rhis memorandum does not address other acrivitics that FLPMA may authorize within grazing distriets.

Y43 U.8.C. § 2151 In thesc situations, the BLM Jooks prospectively at the intended land use withour
examining the existing classifeation .

BSee alsy NRDC v, Hodel, 624 F.Supp. 1045, 1054 (D, Nev. 1985), “[The uzndate of Congress in PRIA
wa that livestock use was 1o continue as an important use of public Jangds; they shavld be managed to maximize
productivily for livestock and othor specified uses.” .

H9ue 43 U.S.C, § 1712(c)(1) ("Such decisions, including but not Limited to exclusions (that is, total
elizmination) of nae or more of the priavipal o major uses made by « maaagemant decision shall reroain sabject tn
recoasideration, modification, and terminatic through revision by the Secretary or his delegare, under the provisions
of this sectivn, of the land use plan tavolved.™).



Conclusion

The Secretary has already determined that the lands within grazing districts are chiefly
valuable for grazing. The Secretary need only make a chiefly-valuable-for-grazing determination
when the Secretary is creating a district, adding to a district or modifying a grazing district's.
boundaries. The Secretary may also make a chiefly-valuable-fargrazing determination under
section 7 of the TGA to classify lands for any uses other than grazing and raising forage crops or
for disposal. Any decision to retire livestock grazing on federal lands is not permanent, unless
made permanent through congressional action. Any such decision is subject to reconsideration

and reversal during subsequent land use plamming.



