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Dear Senator Feingold:

1 am replying to your May 9, 2002 request for my views on three issues surroupding the
nominstion of Federal District Tudge D. Brocks Smith to a seat on the United States Comt of
Appeals for the Third Cirenit. 1 assume familiarity with your letter and with tie facts, many of
which have been discussed in testimony and correspondence the Comrnittes has received. 1do
ot know Judgs Smoith and have no interest one way or the other in whether Judge Smith is
confirmed. I take my facts mainly from Judge Smith’s testimony or his writien submissions and
pertly from other materials you have sent me and which I cite below. The facts do not seem to be
in dispute. :

Briefly, my qualifications for giving my opinion on your questions are: I aim vice-dean
and professor of law at New York University Scheol of T.aw, where I have taught since 1978.
Regulation of Lawyers (“legal ethics™) is my primary ares of teaching end research and writing. 1
have tanght this eourse for nearly = quarter century here and as 2 visiter at other law scheols. I
have 2 leading casebook in the area, first published in 1984 and now in its 6™ editien. Legal
cthics includes the ethical responsibilities of judges and a chapter of my boek is devoted to those
issues. I have published in the ares in law journals and written extensively on the subject for the
popular and legal press. 1 speak widely on legal ethics before bar groups, at Judicial conferences,
at law firms, and at corperate lew departmments.

In sumrnary, @y conclusions are:

A, If Spruce Creek Rod and Gun Club is in fact a purely social club, and net 2 verue m
which business or professional interests are pursued, then Canen 2(C) of the Code of
Conduct for United States Judges would not forbid a federal judge to be 2 member of the
club. On this assumption, the answers to the first two questicns under Part A of your
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letter are "yes" (the club is exsmpt from the prohibition against membership in an
crganization that invidionsty discriminstes) and "no" (Judge Smith did not violate the
Code by maintaizing membership for 11 yeats). My answer to your third question is that
Jedge Smith had no chligation to seck an opinion from the Advisery Comrritiee on the
propriety of kis membership in the club. Judge Smith had the responsibility to make sure
that the club was and remained a purely seeial club and tat his membership was
therefore allowed.

B. A federal judge who is invited to a privately finded judicial education seminar, with
expenses paid, has an obligaticn to identify the source of funding to ensure that
acceptance of the gift is proper. This duty is not eliminated because the sponsoz of the
geminar is a law sehool or other educational institution that would not itself require the
judge to refuse the invitation. Funding for the seminar may come from a persen or entity
whose geaerosity the judge should not accept but whose contribution does ot appess cn
the fage of the invitation. Consequently, Judge Smith sheuld have inguired of the sponser
of private judicial seminars he attended to learn the seurce of fimding and establish that
there was no impropriety in accepting the invitstion under the ¢circumstaness.

C. Your third inquiry, concerning the timing of Judge Smith’s recusel decisicns in SEC
v. Black and U.S, v, Black, is quite cornplicated. In sum, I conclude that Judge Srnith
should have revealed his and his wife’s investment in Mid-State Raxk or in Keystene
Financizl, Inc., its holding cormpany (hereafier, collectively "Mid-State™), not later than
Octeber 27, 1997. Having failed to do so, he should have made this disclosure on
October 31, when he did recuse himself, Failing to do so then, he should have done sc 8s
coon 25 he knew of Mid-State’s financial exposure for Black's frands so that counssi
conld, if advised, sesk to Vacate Judge Smith’s rulings based on a viclation of the judicial
disqualification statute. Whether Judge Smith should have recused bimself on October 27
given what he seys ke knew at the time is a mere difficult question, which I addyess
telow. However, I conclude that Judge Smith sheuld have recused himself on

October 27 baszd on what he could have nown ard should have discovered on that day.
Judge Smmith should have recused himself from United Stajes v. Smith as scon &s it was
assigned to him.

The Spruce Creek Rod apd Gun Club

Judge Smith promised mare thag he had to at his 1988 confirmation hearings. The Code
of Conduct for United States Judges did not then forbid membership in purely private clubs that
had no business or professicnal purpose. Altheugh the Code was thereafier strengthened,
following on amendments to the ABA Mode! Code of Judicial Conduct in 1592. even as
strengthened the Code does net fotbid membership in Spruce Creek. This agsumes, however,
that the club has no business or professional purpass or fimetion. Of course, the opperfunity for
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club members to mest in informal, social situations, to get to know each other in that way, can
itself be seen as professionally or commercially advantagecus, but that alone does not make the
club’s discrimination “invidicus.” Defining the line between chibs that may exclude women (oz
men, for that matter) and these that may not because they have a business or profesgjonsl
dimensien is not slwaye easy. But there is a line and it is reoted in constitutiona! jurisprudence.

I am assuming that club members sponsor ne events of meetings that could be
characterized as business-zelated or profession-related. Ifmy assumptions are wrong, however, if
the club ia not strictly sccial, then my conelusion will change. Iunderstand that the Commitise
has recgived information that the elub did allow its members to host business or professional
mestings. Ifit did, it would not be purely private as I have been using that torm, and its
discrimination against membership for women would then be “invidions” within the meaning of
the Code’s prohibition, This would be e even if women were allowed to attend some or all
business of professienal meetings hosted by the chub’s msle members. Since the propricty of
Tudge Smith’s membership depended on the club maintaining a purely social purpose, he had the
respensibility of assuring that it had and retained this status.

Judge Smith suggests that he resxamined his cbligetions under the Code of Conduct in
1692, when it was revisad, and cencluded that his 1988 promise cbligated him to do more than
the Code required him to do. As I'wrote, the post-1988 amendments actually strengthened the
prohibition against membership jn discriminatory clubs, but even as strengthened, Spruee Creek
does not, on the assumptions made, qualify as 2 club that “practices Invidicus diserimination on
the basis of . . . sex” within the meaning of Canon 2(C).

Two other comments on this issue: First, while Judge Smith could have asked the
Advisory Committee to give him an opinion on whether the club’s discriminatory policy was
“invidious,” ] know of no rule imposing a duty to do so. Second, Irealize that Judge Smith made
'a promise to the Commitiee in 1988 and then seams to have concluded that he had promised
more then the Code required. Whether snd to what extent the Committee should e influenced
by Judge Smith’s failure to keep kis promise notwithstanding this later conelusion, or by the
Tudge’s failure to fnform the Committee that hie did not intend to keep his premise because of
this conclusicn, is not properly a question for me.

Judicial Edueation Semimars

As you know, expense-paid semninars for judges has been a challenging issue. The gap
between judges’ reactions to criticism of these events and the pezspectives of the critics does not
zeem to be shrinking, Many judges are annoyed that anyone would think they would
compromise their objectivity because of an invitstion (or many invitations) to a privately funded
judicial seminar. Critics, on the other hand, argue that only certain groups of litigants have the
wherewithal te support these seminars and that it diminishes the appesrance of justice when,
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judges ettend ther at tuxcury resorts to hear programs designed by those who can afford to
sponsor them. Unfortupately, we have little in the way of gnidance, mainly Opinion 67 of the
Advisory Comumittee and several judicial opiniens, including Judge Winter’s opinion m [s =
Aguinda, 241 F.3d 154 (2d Cir, 2001). Judge Winter wrote:

[Alecepting scmething of value from az erganization whose existence is arguably
dependent upon a party to litigation ar sounse] to a party might well canse a reasonable
hserver to lift the proverbial eyebrow. . . . Judges should be wary of attending
presentations invelving litigation that is before thera or likely to come befors them

without at the very least assuring themselves that parties or counsel to the litigatien ars
ot funding or controlling the presentation.

Tudge Winter cites In re School Ashestos Litigation, §77 F.2d 764 (3d Cir. 1992), another leading
case from Judge Smith’s Circuit. The judge thers was disqualified after attending a conference
without ascertaining the source of funding for it. The source made the judge’s sitendance
improper.

The authorities agree that before attending an expense-paid judicial seminar, a judge
chould learn who is picking up the tab for the judge’s travel and housing. This indeed is what
Cpinion 67 says:

1t would be improper to participate in such a seminar if the spomser, or sourse of
funding, is invelved in Litigation, or likely to be so involved, and the topics covered in the
semminar are likely to be in some manner related to the subject matter of such litigation. If
there is a reasonable question concerning the propriety of participation, the judge should
take measures as may be necessary to satisfy himself or herself that there is oo
irmpropriety. To the extent that this mvelves obtsining further information from the

* sponsors of the seminar, the judge should maks clear an intent to make the information

public if any question should arise concerning the propriety of the judge’s attendance.

Obvicusly, there would be room for much mischisf if 2 judge invited to an expense-paid
judicial seminar could rely on the non-profit nature of an apparently neutral sponsor to immunize
the judge’s attendance. Judge Smith is therefors wrong in his assurpption, in reply to your
fellow-up question 62, when he wrote that because “George Mason’s sponscrship of LEC was
appatent from the face of the materials I received regarding the serninars, I concluded that no
further inquiry into scurces of funding was required.” Tt was required.

SEC v. Black

Conflicts in the Black cases arise from the fact that the Smiths owned stock in Mid-State
or Keystone. How much is incertain. [ understand that Judge Smith’s finaucial disclosure form
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in 1997 revealed betwesn $100,000 axd $250,000 in stock in Keystone. The form alse indicated
that his wife had 2 401(X) sccount with Mid-State, where she wes an officer. Her account ranged
hetween $100,000 and $250,000, but Judge Smith’s fuancial disclosure form did not say where
the money Was invested. In answers to recent questions you posed (question 14), Judge Stith
wyote: “At the time in question [October 1697], my wife and I beld stock in Mid-State and she
was employed by the company.” So now we do knew that Mrs. Smith also heid stock in Mid-
Stgte, but we don’t kpew how much. As a result, we do not know the amout of the Stpiths’
joint holdings in Mid-State or Keystone in October 1997 and thereafier o what peroentage of

their wealth it represented.

Another basis for a pessible conflict in the Black matters was the facs that Mrs. Smith was
an officer in Mid-State. However, J udge Smith recently responded to your written guestion 17
by stating that bis wife “was a corporate loan officer for Mid-State, a position far removed from
those parts of the batk that had any dealings with Jehn Gerdner Black.”

In this answer, 1 will assume that the Smiths had 2 guhstantial financial interest in Mid-
State or Keystone or both (it was between %100,000 aud $500,000) and that that mterest
represented a significant pertion of their wealth. No submission offered by or on behalf of Tudge
Syith has asserted otherwise and the record we have supports this conelusion.

8. Oectaber 27, 1997
T want now to focus on October 27, 1997 and the weeks imrediately preceding.

. On October 24, “all investment funds were removed from Mid-State Bank™ by the
Trustee. Letter of Mark A. Rush, 2/22/02, at 2, Tudge Smith knew this because
fWe fact is recited in an order he issued October 27. Letter of Douglas A, Rendali,
2/20/02, &t 5. .

» Tn 2 chammbers conference with the Trustee and his counsel on Cetober 27, Judge
Smith was told “that information, although in its very early developmental phases,
was being uncovered which may change Mid-State Bank’s involvernent in the
case fromn that of merely a depository of fands.” He was zdvised “of only 2
developing but not confirmed suspicion by the Trustee that Mid-State Bank’s role
may be more than a depositery.” Rush letter at 2, 3.

. In Septermber and Octaber, the press in Peansylvania reported the posaibility that
defranded school districts would sue Mid-State. Kendail lenter, 5/10/02, at 4 and
exhibits. Certainly, the possibility of bank lisbility, or at least exposurs 1o
litigation, would have been appatent to any lawyer. Suits were in fact filed,
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starting es early as Cetober 31, 1997, Jd. at 4. The suit was reported o the press
the next day. Id.

- Papers before Judge Smith suggested that the bank prepared roports o the school
districts showing the market value of their account at §157 million, while
reporting to Black that the market value of these acconnts was only 536 miilion.
This information was in 2 foctnote that was in an exhibit to ap exhibit in the
papers before Judge Smith, who apparently did not recognize its significance or
did not see it. Reply to your follow-up question 8, However, this discrepancy
was reported in the local prass on October 31. Id. at3.

. Tn the October 27 chambers conference, Judge Saith told the Trustes and his
counse] “of his wift’s employment in an unrelated division of Mid-State Bank.”
And the Judge “indicated an intention to consider recusing himself based on the
potential for a future appearance of 8 conflict.” Rush letter at 3. Judge Smith did
not then reveal the Smiths’ financial interest in Mid-State or Keystone.

The information Judge Smith knew cn October 27 required him to reveal his family’s
financial interest before ruling on the applications before him. So far as the Trustee and his
counse] knew, the only basis for recusal was Mrs. Smith’s employment in an “unrelated division™
of the bank. That is all they were told. Understandably, they did not see that as s fact that
required recusal or further discussion. (More on this below.) But had Tudge Smith revealed the
Sniths’ financial interests in Mid-State on October 27, then the Trustee and his counsel, and
counsel for the schoel districts seelking to unfreeze money held by Black in non~Mid-State banks,
would have been able to provide the Judge with information (glready in the press) about Mid-
State’s and Keystope’s poteptial future liability for Black’s frauds, Then, the foctnote in the
exhibit to the exhibit in the papers before Judge Smith could have surfaced and its import
explained. Then, too, the public discussion abeut the possibility of legal action agamnst Mid-State
could have surfaced. The Trustee and eounsel weuld then have had reason to be more expangive
about their statement in chambers that “Mid-State Bank’s involvement in the case [may change]
from that of merely a depository of funds.”

In fact, had Judge Smith revealed not merely his wife’s employment in sn “unrelated
division” of the bank on October 27, but also bis family’s substantial financial investment in the
bank, it weuld have been, incumbent on counse] to reveal all they knew about the bauk's legal
exposure and to explore with the Judge whether what they knew, but did net see any need to
claberate, and what Judge Smith knew, but did not reveal, required recusal under Section
455(b)(4), which disqualifies a judge if the judge cr the judge’s spouse has “zny , , . interest that
could be substantislly affected by the outcome of the proceeding.” Based on what the parties
collectively knew at the time, this expleration should have led to Judge Smith’s recusal on
Cctober 27, before he ruled on the school districts’ effort to unfreeze non-Mid-State aceounis in
Black’s control (totalling about $175 million). Once Judge Staith leamed of the probable
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lawsuits against Mid-Stats, he would have had ‘o step out of the case. By failing to reveal his
family’s financial interest, however, Judge Smith effectively prevented the entive ingeiry and led
to a ruling he was disqualified from making because 2 bank in which his family had a substsntial
investment had an interest in the ruling, as discussed further below.

Altheugh I focused sbove on the particular ruling Judge Smith made on October 27, that
raling is incidental to 2 more imposing fact. Even if thers were no application feor a ruling on
October 27, Judge Smith sheuld still have recused himself based on informetion that he could
and should have discovered on that date. That informatien revealed the encmity of Mid-Staie’s
potential liability, As stated above, and as reported in the press i Qctober, Mid-Statz’s own
documents showed a potentia] shortfail of $71 million in scheel district fipds that Black had
deposited with Mid-State, So I want to stress thiat it was this exposure, and not alone the ruling
Tudge Senith was asked to malce on Qotober 27, that required recusal by that date 1f not sooner.
In short, Tudge Smith should not bave been sitting in a matter when, 2s he could have and should
have known, a bank jn which he had a substantial investment faced financial Hability in teps of
rmillions of dollars. As we now know, Keystone eventually paid 851 miflion to settle depositor

claims.

b. Qctober 31, 1397

On Ocicber 31, Judge Smith recused himself citing only his wife’s employment. He has
explained to the Committee that he did se besause he foresaw the possibility that the bank might
he g source of evidenoce in the case. Letter of 2/25/02, at 2. As stated, Judge Smith has
acknowledged that his wife was in a “position far removed from those parts of the bank ther had
any deslings with John Gardner Black.” Itis hard to understand why Mrs. Smith’s position
caused Judge Smith to Tecuse himself, even assuming that Mid-State officials might be deposed
or that Mid-State might be the scurce of documents. At this point Judge Smith believed that the
barik was merely a “depository.” If that were all it was, it should make ne difference that
officers or employees, from a part of the bank “unrelated” to the one in which his wife worlked,
1iight be deposed or that the bank might be a source of documents, Ir fact, Judge Stnith does not
appear to believe that he even had 1o recuse for this reason. In his answer to your question 13, ke
wrote that he bad 1o “legal cbligation” to recuse when he did, but did so “cut of an abundance of
caution.” (See also the answer to your question 14.) Jndge Smith acknowledges in lus answer to
question 18 that there was never a possibility that his wife might herself'be a witness. By failing
to reveal the Smiths’ investments cn October 31, Judge Smith denied the Ltigants information
that they could have used to overturn his Qctober 27 ruling refusing to unfreeze half the money
{(about $77 million) that Black maintained in non-Mid-State accounts. '

A ruling by a judge who should have been disqualified may be vacated. This is frue even
if the judge, when ruling, was unaware of the basis for the disqualification. Liljeberg v. Health
Services Acguisition Corp., 486 U.S. 847 (1988). Judge Smith’s rulings in SEC'v. Black, aud in
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particular his raling on October 27 refusing to unfreeze zil of the non-Mid-State fumds in Black’s
control, could have been challenged based on the Smiths’ financial interest. However, because
judge Smith did not revesl the Semiths’ financial interest in Mid-State on Octeber 27, or on
October 31 when the Judge did recuse himself, or thereafter, parties to the proceedings before
him, including the school districts that sought to unfresze all of their non-Mid-State funds, could
not use this interest as a basis for vacating the Judge’s rulings. While it is true that 2 judge may
recuse without giving any reason, where thers are reasons for recusal that could retroactively
affect the legitimacy of crders alrzady entered, the judge must reveal that information sc that the
parties can determine whether to challenge the judge’s crders on this basis. /d. at 867. The fact
that 2 judge might not believe that a particular fact would suffice to warrant recusal, or to warrant
an order vacating a ruling, is not a justification for failing to make the disclosure. A judge should
not, through silence, be the ultimate arbiter of his or her own disquatification. If a fact couid
ressonably support disqualification or ag effort to overtwm a ruling, as is true here, that fact
should be revealed so that counse! may argue it or bring it o the attention of ancther judge oran
appellate court. Jd.

c. Events After Qctober 31, 1987

Fven if Tudge Smith continued to believe on October 31 that the bank’s role was sclsly as
a prospective witness in its capacity as depository, it shortly thereaftzr became apparent, when
|awsits were Gled, that this was niot so, and that in fact the bank would be exposed {c financial
liability. At that point, at least, Tudge Smith should have revealed the Saiths’ financial
investment in Mid-State. While it is true that Judge Stmith no longer had jurisdiction over SECv.
Black afer October 31, he did not need jurisdiction to make this financial information known.
So even agsurning Judge Smith did not realize the bank's financizl exposure as of October 31,
which ] do assume, and even assuming (which I do not) that he bad no duty even to sxplore the
possibility of the bank’s financial exposure with counsel cn Cctober 27, Judge Smith sbould
nevertheless have revealed his family’s financial interest in the bank once its potential civil
Hability hecame evident, as it did soon after Cetober 3 i

* Contrary to Tudge Smith’s statement in the answer to your question 18, a federal judge does
Yave an affirmative duty to reveal information that a lawyer may reascnably view as disqualifying. Liteky
v. United Srates, 510 U.S. 540, 548 (1994) (constrving duty under §455(k)(1)). Scmetimes, there is 1o
other way of gaining this information, at least not easily, In this very case, the Judge’s financial
disclosure statements did not reveal the pature of his wife’s holdings, though he has now sajd that they
included investment in Mid-State. Rather then expect lawyers to investigate judges and their families, it
jg preferable to impose cu 2 judge the duty ta reveal disqualifying infermation and we de. In Liljeberg,
486 1.8, at 866, the Court held that Judge Collins should have made "a fill disclosure” of his fiduciary
relaticnship to Loyola as soom as he remetmbered Leyola’s interest in the litigation. I he had, "a different
judge” could then have desided whether the judgment in the case shonid be vaeated. By his "silence,” the
Court also said, Judge Collins deprived the losing party of its right to seek a new trial based on
§455(b)(4). The same is true hore. Jd. at 867,




MAY. 22,2002 12:05PM UICE DEAN’'S OFFICE 212 <NO. 48658 P. 25

page 9

Those eppealing Judge Smith’s order would have benefitted from knowledge of the facts
and amounts of the Smithe’ Mid-State investment because that investment meant Judge Smith
should not have mled on any issue that could affect Mid-State’s financial cxposure. The efiert to
nnfresze the nen-Mid-State money is such an issue because the more money available from other
sources to compensate scheol districts with Mid-State accounts, the smaller would be
Mid-State’s exposure. [n othier words, if money in non-Mid-State banks could be used to
compensate districts whose funds were in Mid-State accounts, Mid-State could be benefitted. So
could the Smiths a3 substantial investers.

In Liljeberg, supra, Judge Collins ruled in 2 case even though, st the time, he was 2
fiduciary of 2 non-party (Loyola) that stoed to gain financially from the ruling. At the time he
ruled, ke did not kaow of Loyola’s interest in the matter, although he previocusly knew of it and
Jearned of it again later. The Court agreed that Judge Collins ¢could not have recused himself
when he lacked knowledge of the disqualifying fact. A “judge could never be expected to
disqualify himeelf based on some fact that he does not know, even though the fact is one that
perhaps he sbould know or ene that pecple might reasonably suspect that e does kmow.” 486
U.S. at 8€0. The Court then went on to held thet “[n]o one questions thet Judge Collins could
have disqualified himself and vacated his judgrment when he finally realized that Loyola had an
interest in the litigation.” Id. at 861. Doing so might “promoie confidence in the judiciary by
avoiding even the appearance of impropristy whenever possible.” Id. at 865, Judge Collins’
“silence.” onge he recalled Loyola’s interest, “deprived respendent of the basis for making a
timely metion for & new trial and also deprived it of an issue on direct appeal.” Id. at 867. So,

too, here.

Tudge Smith no longer had jusisdiction of the case after Qctober 31, and thersfore could
a0t recuse himeelf or vacate His orders, as the Suprerse Court ruled Judge Collins condd have
dore. But once he leamed of the bank’s exposure, Judge Smith conld have taken the lesser step
of informing counsel of his family’s financial interests in the bank. He should have done this
because he should have realized that the following facts, once publicly known, would undermine
confidence in the judiciary and create the appearence of impropriety. These facts are:

(1) Judge Smith was told on Cctober 27 that the bank may be more than a mere
depasitory; ‘

(2) pepers befare Tudge Smith on October 27 showed a substantial discrepaney between
what the bank was telling depositors and what the bank was telling Black;

(3) the press in Pennsyivania was reporting on the prespect of lawsnits against the bank;

(4) the Smiths had a substantial firancial interest in the bank;
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(5) three days prior to Qctober 27, @5 Judge Smith knew, the Trustee had removed all of
the schocl diatrict finds from the bank and placed it in ancther institution;

(6) on October 27 Tudge Smith made a ruling that an objsctive observer could view as
bereficial to Mid-State by keeping frozen monies that might be avsilable to compensate
school districts that had accounts in Mid-State;

(7) despite the information available to him on Octeber 27, Judge Smith made no effort to
conduct a further inquicy of counsel inte the pogsible financial exposure of Mid-State or
reveal his family’s investment in Mid-State.

The upshot of this is that even if we assume that as of October 31 Judge Smith thought of
Mid-State as merely 2 depository whose personnel might be witnesses, nonetheless, in retrospest,
Judge Smith should have realized from the facts itemized above that his conduct thresteped
confidence in the impartiality of the courts and that he had o take steps to corzect that. Liljeberz,
quoting the lower court’s opinicn, states:

The geal of Section 455(a) is to avoeid even the appearance of partiality. Ifit
would appear to z reasonable person that a judge has knowledge of facts that would
pive him an interest in the litigation then an sppearance of partiality is created even
though no actnal partiality exists because the judge does not recall the facts, because
the judge actnally has no interest in the case or begause the judge is pure in heart and
incorruptible. The judge’s forgetfulness, however, is not the sort of objectively
ascertainable fact that can avoid the appearance of partiality, Under section 455(a),
therefore, recusal i required even when a judge lacks actual knowlcdge of the facts
indicating his interest of bias in the case if a reasonable person, knowing all the
circumnstances, would expect that the judge would have actual knowledge.

Id. at 860 (internal citations omitted). See alse In re School Asbestos Litigation, 977 F.2d at 784,
quoting some of the same language from Liljeberg. 1t is hard to fathorn Judge Smith’s silence
after October 31 even if one accepts his explanations for his conduct until that tme,

United Siatzs v, Black

Thi= brings me to Unirted States v. Black, the criminal case against Mr. Black, assigned to
Judge Smith in 1999, when Mid-State’s financial exposure was apparent. Tudge Smith kept the
case for five months, until 2 motion to recuse him was made and granted. Agarn Judge Stmith
cited his wife’s employment as the basis for granting the motion. I don’t understand why, if an
“abundance of caution” caused Judge Smith to recuse himself sus sponte in SEC v. Black
because of the prospect of testimony from bank personmel, or because the bank might be a source
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of documents, he did not recuse in United States v. Black immedistely. Be that as it may, for
other reasons Judge Smith should never have accepted United States v. Black. First, Third
Circuit precedent directly on point prohibited Judge Smith from accepting the case. “We adopt
- the view that 2 judge who owns a substantial interest in the victim of a crime must disqualify
himself or herself in the subsequent criminal proceeding because the strict overarching standard
imposed by §455(a) requires that the appearance of impartiality be maintained.” United States v.
Nobel, 696 F.2d at 231, 235 (3™ Circuit 1982). This is a holding of the case and carmot be more
explicit. The court went on to conclude that on the particular facts disqualification had been
waived under §455(¢). But the court would not have had to consider waiver unless it had first
found that the judge, as an investor in the defranded institution (“INA™), was disqualified from
sitting in judgment of the man accused of defrauding that institution. o

The facts here are even stronger than the facts in Nobel., Nobel also held that §455(a)
would have required disqualification of the trial judge even though “by the time of the criminal
trial 2 scttlement had been effocted which called for defendant to repay INA for substantially all
of the finds which defendant received as a result of the fraud.” Id. at 234. Since INA had
recovered its lost money in Nobel, no ruling in that case could have affected the size of the
investing judge’s loss. Not so here. Mid-State was either the victim of Black’s misconduct or
civilly lisble for facilitating it (or perhaps both). In either event, unlike INA, it stood to Jose or
heve to pay a lot of money (as in the end it did) in part as a result of Black’s acts, Obviously, it
was in the bank’s interest to minimize the amount it would lose ot have to pay, and in
furtherance of that goal it would want to shift as much blame to Black as possible. It was in the
interest of the Smiths as Mid-State investors to achieve the same objectives. It should have been
apparent that these objectives might be furthered by rulings in Black’s criminal case and by
limiting any monetary sanction againat Black, as next discussed. Judge Smith’s defense (in
ANSWer to your question 20) that Nobe/ is inapposite because Mid-State was not a “‘victim” in the
~ same way that INA was a victim cntirely misses the purpose of the disqualification statute and
the reasoning of Nobel.

Judge Smith should have realized that decisions he might make in Mr, Black’s criminal
case could affect the civil actions then pending against Mid-State. This could happen in at least
two ways. First, Judge Smith would be called upon in Black to make evidentiary rulings that
could lead to the revelation, or to the concealment, of information that might affect the course of
the civil litigation against Mid-State. Second, I understand that in the event of 2 conviction,
Black would have been subject to monetary sanctions. Obviously, the more money Black had to
Pay 2s a criminal sanction, the less money he would have available to compensate the school
districts allegedly harmed by Mid-State and Black. Consequently, Mid-State would have an
interest in Black retaining as much Tmoney as possible so that his wealth could be used to offsct
depositor losses. If somehow Judge Smith did not appreciate that his family’s Mid-State
investments required recusal, he should have revesled this information to counse} so they..and
the defendant, could decide whether to act onit. _
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In surn, assuming that Tudge Smith did not know of Mid-~State’s financiel exposure on
October 27, 1957, and did not therefore recognize 2 need to resuse himselfin SZC v. Black, still
fhere was sufficient information before him to warrant both further inquiry and revelation of his
famnily’s investments in Mid-State. Inquiry and revelation at this point would have resolved the
issue and made disqualification immediatsly necessary, As stated above, a federal judge does
have a duty %o be forthcoming with facts that could support 2 request for recusal Onee
Mid-State’s financial exposurs became appacent, as early as press reports of the first lawsuit on
November 1, Judge Smith’s continued silence is inexplicable. His order of October 27 was being
challenged and his family’s financial investment would have provided the chailengers with
strong arguments to vacate it, perhaps more quickly. Just as Judge Collins in Liljeberg should
bave immediately revealed his reawakened knowledge of Loycla’s inferest in a litigation before
him, Judge Smith should haye revealed his family’s financial interest in the bank immediaiely on
learning that the bank bhad financisl exposure in the evepts underlying SEC v. Bluck.

For the reasons given above, Judge Smith sheuld never have accepted United States v. Black.
Rulings in that case could kave affected the amounts of meney Mid-State would eventually have
to pay and therefore the value of the Smiths investrnent. Even if they could not, Circuit
precedent required his recusal.

I hope I have answered your questions. Please don’t hesitate to ask if I oan be of further
zssistance,

Sincerely,

Stephen Giliers

SGsg
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