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A Blot on Judicial Ethics
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£ £ A new report by an environmental group,
the Community Rights Counsel, documents
the surprising extent of this flourishing
effort to wine, dine and indoctrinate a
too-willing judiciary., g
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A Threat to Judicial Ethics
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€ € A valuable new report from the Community

Rights Counsel, an environmental group,
finds that between 1992 and 1998 some
230 federal judges — more than a quarter of
the federal judiciary — traveled to resort
locations at the expense of private interests
with a stake in federal litigation. 5y
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Junkets for judges
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Exposing the systematic attempt to sway
judges through luxury vacations has been
the work of the Community Rights
Counsel, a little-known but highly diligent
Washington-based public-interest group. 5y
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WINNING IN COURT

“€ 11 could tell the Supreme

Court only one thing, I'd tell
them to read CRC’s brief. 54

— WALTER DELLINGER, FORMER SOLICITOR GENERAL OF THE UNITED STATES

A /

_ N @he Washington Post
=z Elye New Hork Cimes e e

VOL. CLI .., N 8313 FRIDAY. DECEMBER 2, 1001 ONE DOLLAR

A32

Legal Services Spared

Legal Services Under Attack

Legal services for the poor across the country
are seriously underfinanced, One key source of
money for them is an ingenious program that exists
in all 50 states. It pools the short-term deposits that
lawyers hold in trust for their clients and uses the
interest produced to finance indigent legal services,
The Supreme Court heard arguments last week in a
challenge to these programs, brought by a conser-
vative legal group that says this practice is an
unconstitutional taking of property. It is not. Strik-
ing down these programs would be a serious blow to
poor people’s ability to defend their rights in court,

Lawyers are ethically obligated to put money
they hold in trust for their clients into accounts
separate from their own. In the early 1980's states
started requiring lawyers to pool their smallest,
short-term client accounts. The interest that any
one account would earn is negligible, but added
together they generate $160 million a year, 15
percent of legal services funding nationwide,

The Washington Legal Foundation has chal-
lenged these programs in state after state, arguing
that they violate the Fifth Amendment because they
are a taking of the property of the owner of the
money. In a 1998 case challenging Texas's program,

the Supreme Court ruled that the interest generated
by these accounts belongs to the owners of the funds
on deposit. In the current challenge, to a program in
the state of Washington, the court is being asked to
decide whether using this money for legal services
for the poor constitutes a taking.

It is clear that it does not. The accounts at issue
here are small and short-term. If the program did
not exist, the Ninth Circuit found, the money would
be put, as it once was, in non-interest-bearing ac-
counts, because it would not be worth the expense
and effort to figure out how much interest each
client earned, In fact, Washington's program stipu-
lates that only funds that would not earn interest on
their own can be placed in these accounts.

The real purpose of this case Is not to restore
taken property, but to defund legal services. Money
raised through lawyer trust account programs
helps poor people fight wrongful evictions, get heat
in the winter and challenge corporations that are
taking advantage of them. If the Supreme Court
uses a baseless claim that property is being taken to
deprive poor people of legal representation, this
nation's commitment to equal justice before the law
will be the real loser.

VERY NOW AND then, the Supreme

Court confronts a thoroughly unin-

teresting legal question that carries
huge practical consequences. For example,
the court recently issued its decision in the
case of Brown v. Legal Foundation of Wash-
ington, which asked whether a state can
seize tiny amounts of interest from money
held in trust by lawyers. At a legal level, the
case involves the fine points of the Fifth
Amendment’s prohibition against govern-
mental “takings” of private property without
“just compensation.” But the case was really
about whether states can continue funding le-
gal services for the poor with $160 million a
year in interest from lawyer-held trusts. A
narrow five ber majority for tely pre-
vented a major source of legal services fund-
ing from becoming a casualty of a needlessly
technical reading of the Constitution.

Every state in the country has a program
like the one the court considered from Wash-
ington state. When lawyers hold money for
clients, they place that money in interest-
bearing accounts. If the lawyer can invest the
money for the client’s benefit, he must. But
often, lawyer-held money gets moved so
quickly that the interest it earns is trivial: the
costs of accounting for the interest and deliv-
ering it to the client exceed its value. So for
situations in which attorneys would not oth-

erwise use an interest-bearing account, state
rules have created a novel way of creating
something from nothing: They require the
lawyers to put the money in pooled accounts,
and the interest then is siphoned off to sup-
port legal services. The clients aren't
harmed, because they wouldn't have received
interest anyway. The result is a huge amount
of money for an important, if politically un-
popular, state function.

You might think that such a win-win sce-
nario would be uncontroversial. Yet some-
how, these accounts had become the target of
property rights enthusiasts who argued that
state seizures of such otherwise unusable—
and in any event trivial—monies represent
takings, requiring compensation. This seems
both mean-spirited and a bit ridiculous. But
the court, in a prior case, actually spurred on
the attack. This time, however, it drew back.
Justice John Paul Stevens, writing for the ma-
jority, held that while the program may tech-
nically amount to a taking, no compensation
is required, because no victim actually suffers
a net loss. This common-sense reasoning may
not produce an important precedent. But it
does permit programs that collectively fund
about 15 percent of legal services nationwide
to remain in place. The alternative—which
fell one vote short of carrying the day—
would have been terribly destructive.
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JUSTICES WEAKEN
NOVENENT BACKING
PROPERTY RIGHTS

LAKE TAHOE RESTRICTIONS o

Court Says a Moratorsum on
Land lise Doesn't Amount
1o Bovernment Taking'
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WINNING IN COURT

Community Rights Counsel
called the decision “the best news
from the Supreme Court on takings
law in more than 20 years.” 5y
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The Court Reverses Direction

The Supreme Court acted wisely this week to
preserve the ability of states and localities to insti-
tute land use and 7oning regulations to control
growth and protect the environment, In doing 8o, the
court dealt a major setback to the conservative-led
property rights movement, ending iis string of
recent Supreme Court victorkes elevating the rights
of individual property cwners over valid planning
and community peeds

Al issue in the new case was & lemporary
maratorium on development along the shores of
Lake Tahoe, which straddles the Callfornia-Nevada
border, impased by the regional planning agency
charged with protecting the lake's environmental
health. Owners of undeveloped lots along the

The majority opinion, written by John Faul Stevens
and joined by Sandra Day O'Connor, Anthony Ken
nedy, David Souter, Ruth Bader Ginsburg and Ste-
phen Breyer, is not unsympathetic to the plight of
landowners Jet in limbo by the moratorium. But the
decsion recognizes the larger practical harm to the
public interest of treating temporary government
freezes on development as seizures of private prop-
erty requiring compensation, as if they were the
same a5 & permanent physical taking.

“*Land-use regulations are ubiguitous and most
of them impact property values in svme Langent)
way — often in completely unanticipated ways,
Justice Stevens wrote. “A rule that required com-
ion for every delay in the use of property

lake contended that the prolong
priving them of “all economically viable” use of
heir land while the agency addressed environmen-
tal problems that threatered the celebrated clarity
of Lake Tahoe's waters amounted to an official
ng,” entitling thom to “just compensation®
under the Constitution

Fortunately, six of the nine justices disagreed.

would render routine government processes prohib-
itively expensive or encourage hasty decision mak-

AL last a majority of Justices has confranted the
practical implications of the court's recent property
rights jurisprudence and restored limitations that
respect the public, not just privale propary.

NATIONAL EDITION

flos Angeles Times

Sanday, April 23, 2002

At last a majority of justices has
confronted the practical implications
of the court’s recent property rights
jurisprudence and restored limitations
that respect the public, not just

private property. y y

~

The Fight for Tahoe's Life

n 1841, Mark Twain wrote that Lake Tahoe, 22 miles

long and 12 wide, was sa clear that even nt n depeh of
A0 feet “every little pebble was distinet, every speckled
ot A dozen years later, geologist Jobn LeConte
Jowered & while diener plate inio the water. It was silll
wisible 2t a depth of 108 feer

That was before the forests were clear-cut to provide
timber for the Comsiock mimes, before grazing
livestock palluted streams neping Eto the loke and
before the urbanlzstion of the Tahos Basin. The basin
population grew flvefold berwees 1960 snd 1980 and =
mare than 50,000 woadsy, 3

By the lase 1960s, the dinner plate was visible to
only 90 foet Tahot was in crisis-n possibly
irmeversible clouding of the pristine waters by
pellutico-caused algze. Then big govermnment stepped
i and o show suceess story began.

The batest development is the LS. Supreme Coert's
landmark decision last week to uphold the authesity of
the Callfomia-Nevach Tahoe Regicual Planning
Agency to hall home ecnstrution In the Tahoe Basin
while # develops a plam to reduce lake pollution. The
decision  Bas no immediste  effect becmunse  the
morstariem occomed yoars ago and the lnds in
question were never bt on, But the niling s
moaumental in a broad sense becwse it upholds the
power of state, federal and Jocal government to restricy
land uses 1o peoteet the exvkoament.

Tt planning ageney was created by Califoniz, Nevads
and Congress in 1969 after Govs. Ronald Reagan and
Faul Lazalt held an argent summit at the lake. They
agreed thot the omly sobetion was creation of &
Super-government agency, even ongh that concept
vinkated their comservative beliels.

The lake, at 6,225 feet ehevation, and its suromdisg
ridges snd peoks, vising to 11,000 feet, were shused for
150 yeacs. They will not hesl quickly even with
planning td growth-contral regulations that ar among
the nation’s most

15 been a Jong strupgle against erosion, sewage
effluent, casins and landowser lawsuits, Federal, soe
ani local governments have spent bamdreds of millioes
af dollars buying land and developing ercsion eontral
and wetlands restoration projects. Hundreds of millions
mare e needsd

“The dinner plate was visible o only 64 feet s 1997,
But this vear, te figure is wp 10 nearly 74 feot Doas
that mean all this effort & finally paying off? Too esly
10 sy, Plasners say the kke & guick bo mesct o
negabive changes i the watershed—one  yewr's
higher-thas-ususl naff, for example—and very slow i
respond #9 prstoration effocts. But it will And thens
no dooke that withost the planning agency, the commls
and all the effioet of the past 30 years, Lake Tahoo
weould have deteriorated 10 well beyond e saving
point.

€€ The ruling is monumental in a
broad sense because it upholds
the power of state, federal and
local government to restrict land
uses to protect the environment. g g
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The Movable Feast Called Judicial Education’

Amid the uproar over Justice An-
tonin Scalia’s duck-hunting trip with
Vice President Dick Cheney, 1
phoned a federal judge 1 know to get
his take on the matter. Speaking off
the record, the judge, a seasoned
court veteran, sharply criticized Mr.
Scalia’s judgment, first in going on
the trip, and accepting free rides on
Air Force Two for himsell and two
relatives, and then in refusing to step
aside when the case challenging the
secrecy of Mr, Cheney’s energy task
force is heard next Tuesday by the
Supreme Court.

But the judge’'s disappreval in-
stantly shifted from Mr. Scalia to this
editorial writer when 1 suggested a
similarity between the duck-hunting
episode and a broader, less publicized
judicial travel outrage. I'm speaking
of the well-attended “‘judicial educa-
tion”’ programs that are staged at
resorts offering excellent golf, fly-
fishing and horseback riding and are
financed by private interests bent on
influencing judges to curb federal
regulatory authority in areas like
protecting the environment.

“It's a non-issue,”” the judge
snapped at me, adding that he'd at-
tended such a seminar himself years
ago and found the discussions to be
“interesting and informative.”

The exchange had a familiar ring
to it. Much as many members of
Congress resisted the 1995 gift ban,
which barred lawmakers from ac-
cepting free meals and other lar-
gesse from lobbyists, many other-
wise ethically alert judges are loath
to relinquish their compromising
travel perks.

So the problem festers. An eye-
opening report four years ago by the
Community Rights Counsel, an envi-
ronmental group, revealed that be-
tween 1992 and 1998, more than a

A foolish duck hunt

isn’t the only
travel problem.

quarter of the federal judiciary —
some 230 federal judges — took ad-
vantage of a loophole in current ethi-
cal guidelines to accept the free vaca-
tions. The report also noted a trou-
bling correlation between attendance
at such seminars and rulings scaling
back environmental protections, sug-
gesting that these gifts are affecting
judicial decisions. A new follow-up
report by the same group finds these
strategic private seminars are con-
tinuing apace, having been effective-
ly protected by Chief Justice William
Rehnquist and other judicial leaders
who have quashed formative efforts
at reform within Congress and by the
American Bar Association.
Moreover, as the Community
Rights Counsel recently set forth in a
formal ethics complaint, three fed-
eral appellate judges — Judge Doug-
las Ginsburg, chief of the United
States Court of Appeals for the Dis-
trict of Columbia Circuit, and Judges
Jane Roth of the Third Circuit and
Danny Boggs of the Sixth Circuit —

openly flout current limits on judges’
off-the-bench activities by serving on
the board of the Foundation for Re-
search on Economics and the Envi-
ronment, That group, an environ-
mental advocacy outfit, has both a
strident antiregulatory profile and
gobs of money from energy industry
interests to run educational/recre-
ational seminars for federal judges
in Montana and elsewhere.

Unlike Mr. Scalia's now infamous
rustic vacation with Mr. Cheney,
most garden-variety judicial junkets
are unlikely to become grist for a
David Letterman Top 10 list. Still,
their harm to judicial integrity and
impartiality in allowing well-heeled
special interests to wine, dine and
lobby judges under the deceptively
neutral-sounding heading of “judi-
cial education” is profound.

No matter how they are framed,
these privately financed trips cannot
be squared with a judge’s fundamen-
tal duty to avoid even the appear-
ance of impropriety. Nor can they be
justified by the ongoing failure of the
Congress to give judges the consider-
able pay raise they deserve. For a
special bar association commission
reviewing possible changes to the
bar’s influential Model Code of Judi-
cial Conduct, barring these junkets
ought to be an easy call.
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JUDICIAL NOMINATIONS

A heis a llevel of ammemness fn dos
environmental community about the
threat involved in judicial nominations
that was not there even two years ago,”
says Douglas Kendall, executive director
of Community Rights Counsel, an
environmental and land use group that has
focused on judicial nominees for years. § g
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The Washington Post

G The Bush administration’s decision to
nominate Janice Rogers Brown to the
nation’s second most important court, the
U.S. Court of Appeals for the D.C. Circuit,
raises a seemingly paradoxical question:

Where is the conservative outrage? § g

Douglas T Kedall amd Timothy /. Doling

Judicial Throwback
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- Will the Senate confirm a judge who, by

all indications, will take the bench hell-
bent on undermining congressional power
and striking down federal protections for
civil rights and the environment? g g




