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Di rk Kenpt hor ne
Gover nor

April 16, 2003

VI A ELECTRONI C FI LI NG

The Honorabl e Christine Todd Wit nan
Adm ni strator

Envi ronnental Protection Agency

c/ o Water Docket

Mai | code 4101T

1200 Pennsyl vania Ave., N W
Washi ngt on, DC 20460

Re: Docket | D No. OW2002-0050

Advance Notice of Proposed Rule Making on the Clean Water Act Definit
on

of "Waters of the United States”

68 Fed. Reg. 1991 (Jan. 15, 2003) and 68 Fed. Reg. 9613 (Feb. 28, 2003
)

Dear Admi ni strator Wit man:

The State of |daho herby subnmits the following comments on the Advance Notice of
Pr oposed

Rul e Maki ng (ANPRVM), 68 Fed. Reg. 1991 (Jan 15, 2003), and 68 Fed. Reg. 9613 (Fe
b. 28,

2003) (extensi on of comment deadline to April 16, 2003), on the follow ng issues

as posed by the

United States Environnmental Protection Agency and the United States Arny Corps o

f Engi neers:

1. Whet her, and, if so, under what circunstances, the factors listed in
33 CFR [ §

8]1328.3(a)(3)(i)-(iii) (i.e., use of the water by interstate or foreign trave
lers for

recreational or other purposes, the presence of fish or shellfish that coul
d be taken and

sold in interstate comerce, the use of the water for industrial purposes b
y industries in

interstate conmerce) or any other factors provide a basis for determining C
WA

jurisdiction over isolated, intrastate, non- navigable waters?

2. Whet her the regul ati ons should define "isolated waters, and if so,
what factors shoul d be

consi dered in determ ning whether a water is or is not isolated for jurisd
ctional

pur poses?
|.Introduction

A Overvi ew of Regul atory Infrastructure



1. Bri ef Overview of the C ean Water Act

The Clean Water Act (CWA or Act), was intended to "restore and maintain the chem
i cal,

physi cal and biological integrity of the Nation's waters." 33 U. S.C. § 1251(a).

Federal authority

to regul ate waters of the United States under the CM stenms fromthe Comerce C

ause of the

Constitution and extends to
n the past, or nay

all waters which are currently used, or were used

be susceptible to use in interstate or foreign conmerce " See 33 CF.R § 328.3(a
) (1).

Section 404 of the CWA defines "waters of the United States" in detail, based pr
imarily on

interstate or foreign commerce connections (which can include use by interstate

or foreign

travel ers for recreation, anpbng other things). Existing section 404 regul ations
i nclude as waters

of the United States "all other waters such as intrastate |akes, rivers, streans
(i ncl udi ng

intermttent streans), nudflats, sandflats, wetlands, sloughs, prairie potholes,
wet nmeadows,

pl aya | akes, or natural ponds, the use, degradation or destruction of which coul

d affect interstate

or foreign coommerce ." 33 CF.R 8§ 328.3(a)(3).

B. Overvi ew of the SWANCC Deci si on
1. Fact s

In Solid Waste Agency of Northern Cook County v. United States Arny Corps of Eng
i neers, 531

U S. 159 (2001), (SWANCC), a consortium of 23 suburban Chicago cities and villag
es devel oped

pl ans for a disposal site for bal ed nonhazardous solid waste. The location for
the site was an

abandoned sand and gravel pit operation between Cook and Kane counties in Illino
is.

Bef ore operations could begin, the consortium SWANCC, had to secure nunerous co
unty and

state permits. During this process, SWANCC contacted the Corps to detern ne whe
ther a federal

landfill permt was necessary since the operation included filling some pernanen

t and seasonal

ponds. The Corps initially determned that it |acked jurisdiction under 8404(a) o
f the C ean

Water Act, which grants the Corps "the authority to issue permts ’'for the disch
arge of dredge or

fill material into navigable waters at specified disposal sites.”" 33 U.S.C. § 13
44(a).

The Northern Illinois Nature Preserves Comm ssion informed the Corps that a numb
er of

mgratory birds frequently occupied the site. The Corps reversed its previous j
urisdiction

deci sion and asserted jurisdiction under the "Mgratory Bird Rule" (MBR) an atte
npt by the

Corps to clarify the actual reach of 404(a) jurisdiction to include waters that

"are or would be

used as habitat by other migratory birds which cross state lines." The formal d

eci sion by the

Corps determned that the seasonally ponded, abandoned gravel nining depressions
| ocated on



the project site, while not wetlands, did qualify as "waters of the United State
s."

The Corps refused to issue a section 404(a) permit, after determning jurisdict

on, despite the

fact that SWANCC secured the required water quality certification fromthe Illin

oi s

Envi ronnental Protection Agency. The Corps naintai ned that SWANCC had not estab
i shed

its proposal as the |east environnentally danagi ng, nost practicable alternative
for disposal of

nonhazardous solid waste; that SWANCC s failure to set aside sufficient funds to
renedi at e

| eaks posed an unacceptable risk to the public’s drinking water supply; and that
t he i mpact of the

proj ect upon area-sensitive species was unnitigatable since a landfill surface c

annot be

redevel oped into a forested habitat.

On appeal, the Seventh Circuit Court of Appeals analyzed the constitutional ques

tion, holding

that Congress has the authority to regulate such waters based upon "the cunul at

ve i nmpact

doctrine, under which a single activity that itself has no discernible effect on
interstate

conmerce may still be regulated if the aggregate effect of that class of activit

y has a substanti al

i mpact on interstate comerce." 191 F.3d 845, 850 (7th Cr. 1999).

The Court of Appeals then turned to the regulatory question and held that the CW
A reaches as

many waters as the Commerce C ause allows and, relying on an earlier Commerce C

ause

ruling, it therefore followed that respondents’ "M gratory Bird Rule" was a reas
onabl e

interpretation of the Act. See id. at 851-52.

2. The Deci sion in SWANCC

The Suprene Court, in granting certiorari, discussed the contours of the CWA in

cluding the

Cor ps’ expansive jurisdictional view that section 404(a) extends to waters that

"are or would be

used as habitat by other migratory birds which cross state |lines" under the MBR
The Court

concl uded that the Mgratory Bird Rule was not fairly supported by the CWA

The Suprene Court refused to follow the Corps expansive interpretation of its ju
risdiction under

section 404(a) the Clean Water Act. The articulated issue before the Court was

“whet her the

provi sions of section 404(a) may be fairly extended to [an abandoned sand and gr
avel pit in

Northern Il1inois which provided habitat for migratory birds], and, if so, wheth
er Congress could
exerci se such authority consistent with the Conmerce Clause."” 1d. at 162. The S

upreme Court
answered that the Clean Water Act could not be so expanded.

The SWANCC deci sion thus elimnates CWA jurisdiction over isolated waters that a
re intrastate

and non-navi gabl e where the sole basis for asserting CM jurisdiction is the act
ual or potential

use of the waters as habitat for mgratory birds that cross state lines in their
m gration patterns.



1. Coments
A The | nportance of Isolated Waters
1. Wiy Are |Isolated Waters | nportant?

In arid and sem -arid regions, isolated waters provide fresh water oases for wl
dlife and function

as stepping stones for mgrating waterfow, shorebirds and song birds. 1solated
wat ers are found

t hr oughout | daho from small desert pools and springs to forest ponds and wet nea
dows to

subal pi ne | akes.

| solated waters are inportant for the sane reasons that other wetlands are inpor
tant - because

they provide crucial habitat for many fishes, wildlife and plant species. Wtla
nds are inportant

for water quality renovation, flood water storage, shoreline stabilization, sed
nment retention, and

as vital habitat for nunmerous fish, wildlife and plant species. Sone isolated w
aters are especially

i mportant breeding habitats for anphibians and continental waterfow popul ations

2. What is a "Jurisdictional Wetland?"

Currently, for purposes of jurisdiction under section 404 of the CWA, an area nu

st neet all three

paranmeters used to define a wetland to be considered a wetland. These include (
1) presence of

wet | and vegetation, (2) presence of wetland soils, and (3) wetland hydrol ogy. 3

3 CF.R 8

328.3(b). There is no official |ower size threshold for jurisdiction (i.e., al
wet | ands that neet the

three paranmeters may be considered). For practical purposes, the Corps in |daho
uses 20 feet in

diameter as a mnimumsize if the wetland is surrounded by upland or agricultura
I lands.

If a nunmber of snmaller wetlands were found in a mosaic with other types of |and
(upl and or

agricultural land, for exanple) then the nosaic could be considered for jurisdic
tional purposes

even if the individual wetlands were snaller than 20 feet in diameter. Under cu
rrent guidelines

(post- SWANCC), recommendations fromthe Corps field offices go to the District o
ffice for

revi ew before the Corps asserts jurisdiction over isolated wetl ands.

B. The | daho Perspective on the SWANCC | ssues
1. The | daho Departnent of Environmental Quality

The Idaho Legislature has provided to the |daho Departnment of Environnental Qual
ity (1DEQ

broad authority to develop a systemto safeguard the quality of the waters of th
e state, including

authority to adopt and enforce rules relating to the discharge of effluent into
the waters of the

state, and to adopt and enforce state water quality standards that designate use
s and provide

criteria to protect those uses. |daho Code § 39-105(e); 88 39-3601 - 39-3624.



In providing this authority to the I1DEQ the state |legislature very broadly def
ned "waters or

wat er body" to nmean
public and
private, or parts thereof which are wholly or partially within, flow through or
border upon this

state." |daho Code § 39-3602(28). See also |daho Code § 39-103(16) (defining "water

all accunul ati ons of surface water, natural and artificial

al nost identically).

VWil e providing I DEQ authority to regulate water quality with respect to a very
broad definition

of waters of the state, the Legislature also expressed the intent for DEQ to ful
Iy nmeet the goals

and requirements of the federal C ean Water Act, but through rules not inpose re
qui rements

beyond those of the federal C ean Water Act. It is unclear, in light of the le
gi slative definition of

"waters,"” whether this provision in state lawlimts IDEQto regulating only tho
se waters that are

regul ated under the CWA

If this provision does linmt IDEQto regulating only within the linits of federa
I jurisdiction under

the CWA, the SWANCC decision and its progeny, as well as any federal rul emaking
t hat defines

CWA jurisdiction, will control the scope of lIdaho's water quality authority.

2. The | daho Departnent of Fish and Gane

The 1 daho Departnment of Fish and Gane (I DFG has no statutory authority to regu
ate wetl ands
or the CWA

However, | DFG personnel review streamalteration pernits and section 404 permit

applications,

including field inspections, and provide recommendations to the regul atory agenc

y on permt

terns and conditions. Although IDFG s reconmendati ons are not binding, they oft

en result in

reduced inmpacts to wetlands and water quality. The SWANCC decision will not dir

ectly inpact

| DFG prograns ot her than reduci ng the nunber of permt applications reviewed and
may reduce

sone benefits to wildlife in Idaho.

3. The | daho Departnent of Water Resources

Any resulting nodifications to the Clean Water Act jurisdiction resulting fromt
he U. S. Suprene
Court’s decision in SWANCC will not directly inpact any of |IDWR s prograns.

Under ldaho’s Stream Channel Alteration Act, |daho Code 88 42-3801 - 42-3813, IDWR' s

jurisdiction is limted by the definition of "stream channel™ which neans "a nat

ural watercourse

of perceptible extent, with definite bed and banks, which confines and conducts
conti nuously

flowing water." |daho Code § 42-3802(d). This definition would not be affected by
a change in

the definition of "waters of the United States"” under the CMA

The Waste Disposal and Injection Wll program |daho Code 8§ 42-3901 - 42-3919,
adm ni stered by IDWR, requires the issuance of a pernit to authorize the constru
ction or use of



any waste disposal and injection well. The act defines "aquifer"” to nean "any g
eol ogi ¢

formation that will yield water to a well in sufficient quantities to nmake produ
ction of water from

the formation feasible for beneficial use, except when the water in such format
on results solely

frominjection through a waste disposal and injection well."” |daho Code § 42-3902
(1). This

program woul d not be affected by a change in the definition of "waters of the Un
ited States”

under the CWA

C. Question One:

Whet her, and, if so, under what circunstances, the factors listed in 33 CFR
328.3(a)(3)(i)-
(iii) (i.e., use of the water by interstate or foreign travelers for recrea
tional or other
pur poses, the presence of fish or shellfish that could be taken and sold in
interstate
conmerce, the use of the water for industrial purposes by industries in int
erstate
conmer ce) or any other factors provide a basis for determ ning CWA jurisdic
tion
over isolated, intrastate, non- navigable waters?

Sone isolated waters provide inportant habitat and water sources for sone specie
s of fish and
wildlife and associ ated recreation.

M gratory birds, particularly shorebirds and waterfow , use isolated wetlands su
ch as playa | akes

as resting and feeding | ocations during mgrations. Sone isolated wetlands in
daho are streans

and contain sensitive species of fish, anphibians and in one case bull trout, a
fish listed as

t hr eat ened

The factors contained in 33 CFR 88 328.3(a)(3)(i)-(iii) could be an inportant indica
tor of

appropriate federal jurisdiction under the Cean Water Act. The factors describ
ed in the present

configuration cannot be summarily di sm ssed, but, as noted by one federal judge
review ng a

CWA case who echoed the thene of SWANCC, "[t]he Commerce power as construed by t
he

courts is indeed expansive, but not so expansive as to authorize regulation of p
uddl es nerely

because a bird traveling interstate m ght decide to stop for a drink." Hoffman
Homes, Inc. v. U S

Envtl. Prot. Agency, 999 F.2d 256, 263 (7th Cir. 1993) (Manion, J., concurring).

D. Questi on Two:

VWet her the regul ations should define "isolated waters,”’ and if so, what f
actors shoul d be

considered in determ ning whether a water is or is not isolated for jurisd
ctional

pur poses?

The determ nation as to whether the regul ati ons should define "isolated waters,"
and if so, the

factors to be considered should be guided by the fact that Congress in enacting

the CWA

recogni zed "the primary responsibilities and rights of States to prevent, reduce



, and elimnate

pollution, to plan the devel opment and use (including restoration, preservation
and

enhancenent) of |and and water resources ." 33 U.S.C. § 1251(b).

In I'ight of Idaho's current regul atory nechani sns, |daho reconmends that the EPA
and Cor ps
adopt an appropriate regulatory interpretation of the SWANCC deci sion in detern

ni ng
jurisdictional wetlands. A definition of "isolated waters" is inportant because
it will provide

certainty to the public regarding what conduct is appropriate under the C ean W
ter Act.

The SWANCC deci sion dealt with placing of fill in an abandoned gravel and sand p
it, a wetland

that was clearly created as a result of nans’ activities. Any regulatory gloss

to SWANCC shoul d

exclude fromthe CM those isolated wetlands that result from nans purposeful or
i nadvert ent

activities, for exanmple, gravel pits, constructed ponds, |eakage fromirrigation
di tches or canal s,

wat er storage facilities or irrigation ditches, and aquifer recharge sites and w
etlands created for

treating irrigation return water. All naturally occurring isolated wetlands, st
reans, wet neadows

and riparian areas should continue to receive protection and shoul d be acconmpda
ted in the

definition.

I1'l1.Concl usi on

The U. S. Suprene Court decision in SWANCC specifically elimnated Cean Water Ac
t

jurisdiction over isolated, intrastate, non-navigable waters where the sol e bas
s for asserting

CWA jurisdiction is the actual or potential use of the waters as habitat for mg
ratory birds that

cross state |ines.

VWi | e SWANCC and the subsequent federal court decisions raise significant issues
regardi ng

federal CWMWA jurisdiction, the CWA clearly recognizes the traditional authority o

f states to

control sources of pollution and to plan the use and devel opnent of state |land a
nd wat er

resources. 33 U.S. C. § 101(b).

Therefore, the CWA preserves to states the authority to adopt or enforce standar

ds and

limtations respecting discharges of pollutants or requirenments respecting the c

ontrol or

abatement of pollution, as long as state effluent limtations or other limtatio

ns are no | ess

stringent than those effective under the CWA. 33 U S.C. 8§ 1370. See also 33 USCA
8§ 1344(t)

(preserving to states the authority to control the discharge of dredged or fill
material in any

portion of navigable waters within the jurisdiction of the state).

As di scussed above, |daho | aw arguably prohibits Idaho fromregulating waters no
t regul ated
under the CWA

If the federal agencies elimnate or narrow jurisdiction over certain water bod



es or wetl ands,
| daho may be unable to step in and control
of these bodies or

wet | ands wi t hout an additiona

water quality issues relating to al

grant of authority fromthe |daho Legislature.

Si ncerely,

DI RK KEMPTHORNE
Gover nor

DK: | mb



